Oral Argument
Conditionally Requested

No. 05-09-00557-CV

COURT OF APPEALS
for the
FIFTH DISTRICT OF TEXAS
Dallas, Texas

Amanda Ward,

Appellant,
\A

ACS State and Local Solutions, Inc. d/b/a LDC Collection Systems,

Appellee.

Appeal from the 192nd Judicial District Court

of Dallas County, Texas

Honorable Craig Smith, Presiding Judge

BRIEF FOR APPELLEE

John T. Willett

State Bar No. 24052973
Kevin A. Kinnan

State Bar No. 24029664
ACS
2828 North Haskell
Building 1, 9th Floor
Dallas, Texas 75204
Telephone: (214) 841-6111
Facsimile: (214) 584-5525

Mike McKool

State Bar No. 13732100
Lewis T. LeClair

State Bar No. 12072500
Scott R. Jacobs

State Bar No. 10521550
McKool Smith, P.C.
300 Crescent Court,
Suite 1500
Dallas, Texas 75201
Telephone: 214-978-4000
Facsimile: 214-978-4044

Jeffrey S. Levinger
State Bar No. 12258300
Jennifer Rangel Stagen
State Bar No. 90001283
Hankinson Levinger LLP
750 North St. Paul St.,
Suite 1800
Dallas, Texas 75201
Telephone: 214-754-9190
Facsimile: 214-754-9140

Attorneys for Appellee



STATEMENT REGARDING ORAL ARGUMENT

In granting summary judgment against Appellant, the court below joined two
federal district courts in holding that a person who is ticketed for running a red light has
no legal claim against the provider of the red light camera that photographed the
violation. Because the record in this case is relatively short, the material facts are not
disputed, and the law 1s well settled as to the infirmity of Appellant’s claims, oral
argument is not likely to aid the Court’s decisional process and should not be granted.
Nonetheless, if the Court grants oral argument to Appellant, Appellee requests the

opportunity to also present oral argument.
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Nature of the case:

Course of Proceedings:

Trial Court’s Disposition:

STATEMENT OF THE CASE

Ward brought various tort claims against ACS for
(1) providing the City of Dallas with a red light camera
system that photographed her vehicle running a red
light and (2) allegedly reporting her unpaid red light
citation to credit agencies. (1 CR 8-12)

ACS moved for summary judgment on Ward’s claims
under the Texas Deceptive Trade Practices Act
(“DTPA”) and the Texas Debt Collection Act
(“TDCA™). (1 CR 13-20) Later, after the case was
removed to federal court and then remanded upon the
dismissal of a federal claim (1 CR 54-60), ACS moved
for a traditional and no-evidence summary judgment
on Ward’s claims of negligence per se based on
alleged violations of the Texas Occupations Code and
the Texas Transportation Code (4 CR 588-775).

On January 30, 2008, the trial court (the Honorable
Craig Smith) granted summary judgment in favor of
ACS as to Ward’s DTPA and TDCA claims. (1 CR 45
[App. tab 1]) On April 8, 2009, the trial court granted
summary judgment in favor of ACS as to Ward’s
remaining claims of negligence per se under the Texas
Occupations Code and the Texas Transportation Code.
(4 CR 880-81 [App. tab 2])
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ISSUES PRESENTED

1. Did the trial court correctly grant summary judgment as to Ward’s claim of
negligence per se based on chapter 1702 of the Texas Occupations Code because (a) there
1s no evidence that ACS’s failure to obtain a private investigator’s license (even assuming
one was required) was a proximate cause of Ward’s injury and damages, and (b) the
licensing requirement of the Texas Occupations Code does not give rise to any common-
law tort duty owed by ACS to red light traffic violators like Ward?

2. Did the trial court correctly grant summary judgment as to Ward’s claims
relating to ACS’s alleged reporting of her unpaid red light citation to credit agencies?
Specifically:

(a)  Does Ward’s claim of negligence per se based on section 707.003 of
the Texas Transportation Code fail because (1) the contract between ACS and the City of
Dallas to install red light cameras was executed before the effective date of section
707.003 and thus is expressly excluded from the scope of that provision, and (ii) the
notice of violation that ACS sent to Ward was not imposed under chapter 707 of the
Texas Transportation Code?

(b)  Does Ward’s claim under the Texas Debt Collection Act fail because
(1) Ward was not a “consumer,” and (i1) the money Ward owed for her red light violation

was not a “‘consumer debt”?

X



STATEMENT OF FACTS AND PROCEDURAL HISTORY

Ward’s “Statement of Facts” is confusing, argumentative, largely unsupported by
citations to the record, and ultimately unhelpful. (See Br. at 2-10) The following will
attempt to clarify what Ward’s “Statement of Facts” does not.

ACS is a corporation that provides photographic traffic signal enforcement
systems -- specifically, red light cameras and related software -- to municipalities. (2 CR
199, 201, 254-55, 272-274; 3 CR 453, 455, 506-07, 508-09, 526-28; 4 CR 701, 704, 773-
75) On October 31, 2006, ACS entered into a Turnkey System Outsourcing Agreement
with the City of Dallas. (2 CR 199-251; 3 CR 453-505; 4 CR 701-54, 773-75) As
required by the contract, ACS installed, maintained, and supported a red light
enforcement system in Dallas consisting of 60 red light cameras. (2 CR 199, 201, 215,
253, 255; 3 CR 453, 455, 469, 507, 509; 4 CR 702, 704, 718, 773-75)

The City of Dallas uses the system provided by ACS to capture photographic
images at designated intersections with traffic lights. (2 CR 253, 255; 3 CR 507, 509)
City personnel review the data collected by the red light camera system and determine
whether to issue a Notice of Violation for a red light violation. (2 CR 219, 253, 255;
3 CR 473,507, 509; 4 CR 722) ACS’s employees do not have any authority to determine
whether to issue a Notice of Violation. (2 CR 253, 255; 3 CR 507, 509) Instead, they are
authorized to print and mail Notices of Violation on behalf of the City of Dallas, but only
after a duly authorized enforcement officer of the City of Dallas has reviewed and

approved the citations. (2 CR 219, 253, 255; 3 CR 473, 507, 509; 4 CR 722) The City of



Dallas approves the content and format of all correspondence that ACS sends to vehicle
owners. (2 CR 220, 255; 3 CR 474, 509; 4 CR 723)

On April 19, 2007, one of the red light cameras installed by ACS photographed
Ward’s vehicle driving through an intersection while the traffic light was red. (2 CR 257
[App. tab 3]; 3 CR 511; 4 CR 832) Approximately two weeks later, Ward received a
Notice of Violation from the City of Dallas, advising her that she could either contest the
citation or pay the civil fine of $75 on or before May 15, 2007, and warning her that a
“[f]ailure to pay the civil fine or to contest liability ... is an admission of liability” and
that she “may be subject to formal collection procedures including, but not limited to,
being reported to a credit reporting agency.” (2 CR 257; 3 CR 511; 4 CR 830, 832)
Ward did not contest the citation or pay the fine by May 15, 2007. (4 CR 831, 835) As a
result, a late fee of $25 was added to the fine. (2 CR 257;3 CR 511; 4 CR 832)

Although Ward was repeatedly notified of her delinquent fine, she disregarded
those notices. On or about June 28, 2007, ACS sent Ward a notification arising from
“unpaid amounts due on the red light citation[] and penalt[y] issued to [her] on a vehicle
registered in her name” (4 CR 833), and advised her that she could “dispute the validity
of this obligation” by “notify[ing] [ACS] in writing . . . within 30 days of receipt of this
notice.” (4 CR 833; see also 2 CR 221, 255; 3 CR 475, 509; 4 CR 724, 774) Ward once
again chose not to pay the fine or dispute its validity. (4 CR 831, 835) Instead, she filed
this lawsuit against ACS on August 24, 2007, alleging that ACS had violated the Fair
Credit Reporting Act (“FCRA”) and the Texas Deceptive Trade Practices and Consumer

Protection Act (“DTPA”) by notifying her of its intent to report her delinquent account to



a credit bureau. (1 CR 8-12) Recognizing that she did not have a viable claim under the
FCRA because that statute had been repealed, Ward filed a supplemental petition
asserting claims against ACS under the Texas Debt Collection Act (“TDCA”). (1 CR 14,
55) More than 16 months after filing her lawsuit and 20 months after receiving the
original Notice of Violation, Ward finally paid the $100 fine. (4 CR 831, 835)

From the moment Ward’s lawsuit was filed, it became a case in search of a legal
theory. Nearly every time ACS moved for summary judgment on Ward’s existing
claims, Ward would supplement her petition to add a new cause of action. (See 1 CR 50-
51, 55; 2 CR 139-40; 3 CR 404-05; see also 1 RR 63-67) For example, on January 30,
2008, the trial court initially dismissed Ward’s DTPA and TDCA claims. (1 CR 45 [App.
tab 1]) Ward then supplemented her petition to assert a federal claim under the Federal
Debt Collection Practices Act, and ACS removed the case to the United States District
Court for the Northern District of Texas. (1 CR 50-53, 55) The federal district court
dismissed the Federal Debt Collection Practices Act claim, but because Ward in the
meantime had tried to amend her complaint to assert claims for negligence, gross
negligence, and negligence per se based upon purported violations of the Texas
Occupations Code and the TDCA, the court remanded the case to state court. (1 CR 54-
60)

After remand, the trial court granted summary judgment on the negligence per se,

negligence, and gross negligence claims, as well as on Ward’s newly asserted claim of



negligence per se for alleged violations of the Texas Transportation Code. (4 CR 880-81
[App. tab 2])! Ward now appeals from the summary judgment orders dismissing her
TDCA claim and her negligence per se claims based upon alleged violations of the Texas
Occupations Code and the Texas Transportation Code. (Br. at 2) Ward does not appeal
the summary judgment orders dismissing her DTPA, negligence, gross negligence, and
attorney’s fee claims. (Id.)

SUMMARY OF THE ARGUMENT

Ward does not dispute that a vehicle of which she is the registered owner was
captured on camera running a red light at a Dallas intersection in April 2007. She also
does not dispute that she failed to take advantage of the established procedures for
contesting the red light citation before a Dallas City hearing officer or appealing to a

municipal court judge. And ultimately, she paid in full the $75 civil fine and $25 late

! Before granting final summary judgment, the trial court also granted an interlocutory
partial summary judgment in favor of Ward that ACS failed to obtain the appropriate license and
bond under the Texas Occupations Code. (1 CR 95-96) Although ACS continued to assert that
this interlocutory ruling was erroneous, it ultimately became moot when the trial court granted
summary judgment based on the grounds raised in ACS’s motions for summary judgment.
(4 CR 880-81) Nonetheless, buoyed by the trial court’s partial summary judgment regarding the
licensing requirement, Ward’s attorney (her husband) filed three putative class actions in federal
court against ACS and other companies that provide photographic traffic signal enforcement
systems. The federal district courts promptly dismissed each of those actions on various
grounds. See Bell v. Redflex Traffic Sys., Inc., No. 4:08-CV-444 (E.D. Tex. Mar. 25, 2009)
(Schneider, J.) [App. tab 4] (granting motion to dismiss plaintiffs’ claim of negligence per se
because of lack of standing); Bell v. American Traffic Solutions, Inc., 633 F. Supp. 2d 305, 317
(N.D. Tex. 2009) (Fish, J.) [App. tab 5] (granting motion to dismiss plaintiffs’ claim of
negligence per se based on section 1702.101 of the Texas Occupations Code); Verrando v. ACS
State and Local Solutions, Inc., No. 3:08-CV-2241-G, 2009 WL 2958370, at *6 (N.D. Tex. Sept.
15, 2009) (Fish, J.) [App. tab 6] (granting motion to dismiss plaintiffs’ claims of negligence per
se based on section 1702.101 of the Texas Occupations Code and section 707.001 of the Texas
Transportation Code).



penalty. Despite Ward’s own responsibility for the citation and fine, she is now trying to
shift the blame to ACS by asserting that ACS had no right to either install the red light
camera that photographed her violation or take steps to collect the civil fine that she
admitted owing. Like the federal district courts that have dismissed similar lawsuits filed
by Ward’s counsel, the court below was correct in granting summary judgment as to the
three claims that Ward urges in this appeal:

Texas Occupations Code: Even if Ward could show that ACS was required to
obtain a private investigator’s license under chapter 1702 of the Texas Occupations Code,
the trial court correctly rejected her claim of negligence per se based on that alleged
violation. First, as the court held, Ward offered no evidence that ACS’s failure to obtain
a private investigator’s license was a proximate cause of her alleged injury and damages.
To the contrary, her uncontested violation of the traffic laws was the sole cause, and the
non-existence -- or the existence -- of a license was irrelevant to the operation of the red
light camera or the imposition of a civil fine. Second, and in any event, Ward failed to
show that the Texas Legislature intended for individuals to redress alleged violations of
chapter 1702’s licensing requirements through the imposition of a common-law tort duty
upon entities like ACS. For this reason as well, a negligence per se claim will not lie for
alleged violations of chapter 1702.

Texas Transportation Code: The trial court was also correct in rejecting Ward’s
claim that ACS was negligent per se under section 707.003 of the Texas Transportation
Code by allegedly providing information about her civil penalty to a credit bureau. To

begin with, the October 2006 contract between ACS and the City of Dallas is expressly



excluded from section 707.003, which applies only to contracts entered into after the
September 1, 2007 effective date of the act. Moreover, section 707.003 applies only to a
civil penalty “imposed under” chapter 707. Ward’s civil penalty, however, was not
“imposed under” chapter 707 because the violation and assessment of her civil fine
occurred in April 2007, months before chapter 707 became effective.

Texas Debt Collection Act: Ward expressly represented to the trial court that she
had “abandoned” her claim under the Texas Finance Code, which includes the Texas
Debt Collection Act. (3 CR 312) For that reason alone, the summary judgment as to
Ward’s TDCA claim should be affirmed. In any event, Ward cannot establish the
threshold elements of a TDCA claim because she is not a “consumer” of any services and
the money she owed for her red light violation does not constitute a “consumer debt.”

For any or all of these reasons, the trial court’s summary judgment in favor of
ACS should be affirmed in its entirety.

ARGUMENT

L. The Trial Court Correctly Granted Summary Judgment on Ward’s Claim of
Negligence Per Se Based on Chapter 1702 of the Texas Occupations Code.

In her fourth supplemental petition, Ward alleged that ACS was “negligent per se”
because it provided red light cameras to the City of Dallas without first obtaining a

license as an “investigations company” in accordance with chapter 1702 of the Texas



Occupations Code. (4 CR 591)* Although the trial court erred in determining that ACS
was required to obtain a private investigator’s license in order to perform its duties under
the contract with the City of Dallas (1 CR 95-96), this Court need not resolve that issue
because the trial court was ultimately correct in granting summary judgment on Ward’s
claim of negligence per se under the Texas Occupations Code (4 CR 880-81). First, as
the court correctly held, Ward offered no evidence that ACS’s failure to obtain a private
investigator’s license was a proximate cause of Ward’s alleged injury and damages in
connection with the red light violation. Second, although the court did not specifically
address ACS’s alternative summary judgment argument that chapter 1702 of the Texas
Occupations Code does not give rise to any tort duty, the summary judgment can be
affirmed on that ground as well.
A. There Is No Evidence that ACS’s Failure to Obtain a Private
Investigator’s License Was a Proximate Cause of Ward’s Alleged

Injury and Damages; to the Contrary, Her Uncontested Violation of
the Traffic Laws Was the Sole Cause.

Even when the violation of a statute constitutes negligence per se -- which it does
not in this case for the reasons discussed in the next section -- “Texas courts still require
the plaintiff to show the violation of the statute is the cause in fact of the injuries, and that

the injuries were foreseeable” from the act of violating the statute. Hudson v. Winn, 859

* Chapter 1702 is also known as the Private Security Act (or the PSA). See TEX. OCC.
CoDE § 1702.001. Sections 1702.101 and 1702.104 require that any person who acts as an
“investigations company” -- i.e., one who “engages in the business of securing . . . evidence for
use before a court, board, officer, or investigating committee” -- must obtain an investigations
company license. Id. §§ 1702.101, 1702.104 [App. tab 7].



S.W.2d 504, 508 (Tex. App.--Houston [14th Dist.] 1993, writ denied) (emphasis in
original). These components of proximate cause -- cause in fact and foreseeability --
cannot be established by mere conjecture, guess, or speculation, and their absence may be
determined as a matter of law. See, e.g., Doe v. Boys Clubs of Greater Dallas, Inc., 907
S.W.2d 472, 477 (Tex. 1995). Cause in fact requires proof that the alleged violation was
(1) a substantial factor in bringing about the harm at issue, and (2) one without which the
harm would not have occurred. Id. There is no cause in fact if the alleged violation did
no more than furnish a condition that made the injury possible. Id. Based on these
settled principles, the court below correctly held that the failure of ACS to acquire a
private investigator’s license was not a proximate cause of any injury or damages to
Ward.

The requirement (and the insurmountable difficulty) of establishing a direct causal
link between the failure to acquire a private investigator’s license and an alleged injury
was illustrated in Hudson v. Winn. There, a real estate broker sued a private investigator
and his employer for various torts arising out of her encounter with the investigator in her
condominium. Among other claims, the plaintiff asserted a claim for negligence per se
based on the investigator’s failure to obtain a license under the former version of chapter
1702. Hudson, 859 S.W.2d at 508. The trial court granted a directed verdict against the
plaintiff on all her claims, and the court of appeals affirmed. As to the negligence per se

claim, the court held that the evidence supported the trial court’s finding “that the failure



of [the investigator and his employer] to acquire a private investigator’s license was not a
proximate cause of any damages or injuries to [the plaintiff].” 1d’?

To an even greater extent than the plaintiff in Hudson, Ward offered no evidence
in this case that ACS’s failure to acquire a private investigator’s license was a proximate
cause of her claimed injury (the issuance of a red light citation) and her alleged damages
(the payment of the civil fine and attorney’s fees, and the consequences of the credit
reporting). At the very most, Ward alleges that no citation would have been issued but
for the operation of the red light camera that ACS installed at the intersection in question.
(Br. at 17) That may be a truism, but the relevant question for purposes of proximate
cause is whether the operation of the red light camera was related in any way to the non-
existence -- or the existence -- of a private investigator’s license. Because there is no
evidence that it was, the court correctly granted summary judgment based on the absence
of proximate cause. See also Verrando v. ACS State and Local Solutions, Inc., No. 3:08-
CV-2241-G, 2009 WL 2958370, at *4 (N.D. Tex. Sept. 15, 2009) (Fish, J.) (“There are
no facts in the plaintiffs’ complaint to support the idea that ACS’s failure to acquire an
investigation license was the cause-in-fact of the injury of receiving the civil fines. Even

if the court assumes arguendo that ACS had possessed the license that is allegedly

3 The defendants in Hudson did not argue, and the Hudson court did not have to decide,
whether the licensing statute at issue established a standard of civil liability from which a
negligence per se cause of action can arise. ACS, by contrast, raised that issue in the court
below, and as discussed in the next section, it serves as an alternative basis for affirming the
summary judgment against Ward’s negligence per se claim.



required, there would still be no change in the outcome of the civil fines paid by the
plaintiffs.”).

In the court below, ACS posited several hypotheticals under which Ward
conceivably could show that ACS’s failure to acquire a private investigator’s license
might be a proximate cause of her alleged injury and damages (4 CR 597-98) -- but Ward
still could not adduce any evidence of such a causal link (4 CR 810-14). For example,
ACS suggested that proximate cause might exist if its failure to acquire a license resulted
in a malfunctioning red light camera or an incompetent or dishonest technician, thereby
causing false or inaccurate data to be provided to the City of Dallas relating to Ward’s
vehicle at the time and place of the violation. (4 CR 597) Ward, however, could not and
did not offer any such evidence. Indeed, she has never disputed that her vehicle in fact
ran a red light on the date and at the intersection identified in the citation.

Similarly, ACS suggested that Ward arguably could raise a fact issue on proximate
cause by showing that its failure to acquire a license meant there never would have been a
red light camera to catch her in the first place -- either because the Texas Department of
Public Safety would have prohibited an unlicensed company from providing red light
cameras, or the City of Dallas would not have contracted with ACS at the outset, or the
City later would have cancelled its contract with ACS. (4 CR 597) Ward, however,
offered no evidence -- from the DPS, the City of Dallas, ACS, or anyone else -- that
ACS’s lack of an investigator’s license had any effect whatsoever on its right or ability to
obtain the contract, install the red light camera system, or transmit data to the City.

Indeed, Ward made no showing that ACS would have been unable to obtain an
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investigator’s license, even if one were required, between the date of ACS’s contract with
the City in October 2006 and the date of Ward’s red light violation in April 2007.
Positing yet another hypothetical scenario that arguably could establish causation,
ACS also suggested in its summary judgment motion that Ward could try to show that its
failure to acquire a license would have rendered any photographic image inadmissible,
thus preventing (or requiring the dismissal of) her red light citation. (4 CR 598) Ward,
however, offered no proof that ACS’s failure to obtain a license either would, could, or
did have any such exclusionary effect on the admissibility of the red light camera
evidence. Moreover, the law is well settled that even if evidence has been illegally or
wrongfully obtained, it is still admissible in a civil proceeding (such as an administrative
appeal of a red light citation). See, e.g., State v. Taylor, 721 S.W.2d 541, 551 (Tex. App.
--Tyler 1986, writ ref’d n.r.e.) (appraisal conducted by unlicensed real estate broker was
admissible in condemnation case under rule that “[e]vidence illegally obtained is
admissible in civil cases”); Allison v. Am. Sur. Co., 248 S.W. 829, 832 (Tex. Civ. App.--
Galveston 1923, no writ) (evidence that is otherwise admissible may not not be excluded

in a civil suit on the ground that it has been illegally or wrongfully obtained).

* Although Ward has acknowledged the “general rule” that illegally-obtained evidence is
admissible in a civil proceeding (Br. at 17), she relies on Collins v. Collins, 904 S.W.2d 792, 799
(Tex. App.--Houston [1st Dist.] 1995, writ denied), for the proposition that a court nonetheless
may exclude such evidence “so as not to make the court a partner to the illegal conduct.” (Br. at
18) Collins, however, is inapposite because it involved the admissibility in a divorce case of
tape-recorded conversations obtained in violation of federal and state wiretap statutes, which
expressly criminalize and prohibit the use and dissemination of such communications. 904
S.W.2d at 799. No such statutes are implicated in this case. See Bell v. Redflex Traffic Sys., Inc.,

(Continued . . .)
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Ultimately, the sole cause of Ward’s alleged injury and damages is simply the fact
that her vehicle illegally ran a red light. Ward has never disputed that fact, and although
she has denied being the driver of the vehicle, she has admitted liability by failing to
contest the citation and by subsequently paying the civil fine on December 1, 2008.
(4 CR 831, 835) See Code of Ordinances of the City of Dallas, Article XIX, §§ 28-
207(c), 28-210(a)(1), 28-213(a) [4 CR 641-51]. These circumstances are materially
identical to those in Peeler v. Hughes & Luce, 909 S.W.2d 494 (Tex. 1995), where the
Texas Supreme Court held that the plaintiff’s own conduct (the commission of a criminal
offense) was the sole cause of her indictment and conviction, and thus barred her from
suing her attorney for failing to tell her about an alleged offer of absolute immunity. /Id.
at 495. The Court reasoned that:

As a matter of law, it is the illegal conduct rather than the negligence of a

convict’s counsel that is the cause in fact of any injury flowing from the

conviction, unless the conviction has been overturned.
Id. at 498.

Peeler’s reasoning fully applied here. As a matter of law, it was the uncontested
act of running a red light -- not the failure of ACS to obtain a private investigator’s
license -- that was the cause in fact of any injury or damages to Ward flowing from the

1ssuance of a red light citation. For this reason, the trial court correctly granted ACS’s

no-evidence and traditional motion for summary judgment on the element of proximate

(Continued . . .)
No. 4:08-CV-444, at pp. 7-8 (E.D. Tex. Mar. 25, 2009) (Schneider, J.) (distinguishing wiretap
statute at issue in Collins from licensing statute at issue here).
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cause, and the dismissal of Ward’s negligence per se claim under chapter 1702 of the
Texas Occupations Code should be affirmed.
B. The Licensing Requirement of the Texas Occupations Code Does Not

Give Rise to Any Tort Duty Owed by ACS to Red Light Violators Like
Ward.

Although the trial court’s dismissal of Ward’s chapter 1702 negligence per se
claim was based solely on the absence of proximate cause and damages, the court also
would have been correct in granting summary judgment based on ACS’s alternative
argument that chapter 1702 does not establish a standard of civil liability from which a
negligence per se cause of action can arise. (4 CR 591-96) As the Texas Supreme Court
held in Perry v. S.N., 973 S.W.2d 301 (Tex. 1998), “[t]he threshold questions in every
negligence per se case are whether the plaintiff belongs to the class that the statute was
intended to protect and whether the plaintiff’s injury is of a type that the statute was
designed to prevent.” Id. at 305. Here, even assuming that Ward belonged to the class of
persons that chapter 1702 was intended to protect, she cannot show that her alleged injury
(receiving a red light traffic citation and paying a fine) is of a type that the statute was
designed to protect. Nothing in chapter 1702 suggests -- and Ward offered no evidence
to prove -- that an unlicensed entity in the position of ACS would have been prohibited
by either the Texas DPS, the City of Dallas, or anyone else from taking any of the actions
that led to the issuance of a red light citation to Ward. Because Ward’s alleged injury
from that citation is demonstrably not “of a type that the statute was designed to prevent,”
she cannot as a matter of law base a per se negligence claim upon the asserted violation

of sections 1702.101 and 1702.104.
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Moreover, the Texas Supreme Court has made clear that these “threshold
questions” still ““do [ ] not end our inquiry” because a court must also “determine whether
it is appropriate to impose tort liability for violations of the statute.” Perry, 973 S.W.2d
at 305. This determination relates to the existence of a duty, “which is a question of law
for the court.” Praesel v. Johnson, 967 S.W.2d 391, 394 (Tex. 1998). In analyzing this
issue, the Perry Court identified at least five non-exclusive factors that serve “as guides
to assist a court in answering the ultimate question of whether imposing tort liability for
violations of a criminal statute is fair, workable, and wise.” Perry, 973 S.W.2d at 305-06.
These factors include:

(1) whether the statute is the sole source of any tort duty from the defendant

to the plaintiff or merely supplies a standard of conduct for an existing

common law duty; (2) whether the statute puts the public on notice by

clearly defining the required conduct; (3) whether the statute would impose
liability without fault; (4) whether negligence per se would result in ruinous
damages disproportionate to the seriousness of the statutory violation,
particularly if the liability would fall on a broad and wide range of
collateral wrongdoers; and (5) whether the plaintiff’s injury is a direct or
indirect result of the violation of the statute.

Id. at 309. Applying each of these factors, the Perry Court held that a day-care center’s

violation of a child abuse reporting statute did not give rise to a tort duty owing to the

parents of a child who had been sexually abused by the owner of the day-care center.

To an even greater degree than the child abuse reporting statute in Perry, the
licensing statute at issue here does not and cannot impose tort liability based on ACS’s
failure to obtain a private investigator’s license. See Bell v. American Traffic Solutions,

Inc., 633 F. Supp. 2d 305, 316 (N.D. Tex. 2009) (Fish, J.) (court grants motion to dismiss

under FED. R. CIv. P. 12(b)(6) based on conclusion that “the application of a negligence
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per se cause of action to the PSA’s licensing requirements would be inconsistent with
both Texas negligence per se jurisprudence and the Texas Legislature’s apparent intent in
enacting the statute.”). As the federal district court held in Bell, each one of the Perry
factors that informs this inquiry weighs heavily against the imposition of any tort duty
upon ACS. Specifically:

(1)  Absence of pre-existing common-law duty: The overwhelming majority of
negligence per se cases have involved violations of traffic statutes by drivers and train
operators -- actors who already owe a common-law duty to exercise reasonable care to
others on the road. See Perry, 973 S.W.2d at 306. In such cases, “the statute’s role is
merely to define more precisely what conduct breaches that duty.” Id. Here, by contrast,
ACS has no pre-existing common-law duty to protect potential red light violators from its
failure to have a private investigator’s license. See Bell, 633 F. Supp. 2d at 314 (“there is
no preexisting common law duty that would require ATS to obtain a private
investigations license before it installed red-light cameras for municipalities”); Bell, No.
4:08-CV-444, at pp. 6-7 (the licensing requirement in chapter 1702 does not implicate
any common-law right to privacy). Recognizing a new, purely statutory duty in such a
case would “have an extreme effect upon the common law of negligence [because] it
allows a cause of action where the common law would not.” Perry, 973 S.W.2d at 306
(citation omitted). Such an extreme effect is even greater when, as here, the statute deals
with “inaction rather than action.” Id.

(2)  Lack of clarity: Neither the licensing statute nor any case law clearly

defines when a person may be ‘“securing evidence for a court, board, officer, or
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investigating committee,” so as to require a private investigator’s license under section
1702.104. Nor does the statute or any cases suggest that any of ACS’s responsibilities in
connection with its City of Dallas contract entailed the “securing of evidence.” Indeed,
as demonstrated by its letter of May 15, 2008, the Private Security Bureau of the Texas
DPS does not believe that ACS was required to “secure evidence” in connection with its
contract with the City of Garland involving the red light camera enforcement system.
(4 CR 636-39, 774) Because section 1702.104 thus does not clearly define the required
or prohibited conduct as it relates to this case, the statute should not be construed to
impose a common-law tort duty.

(3)  Liability without fault: The licensing provisions of chapter 1702 do not
contain any scienter element; instead, they impose penalties for any failure to obtain a
requisite license, regardless of whether that failure was with or without knowledge of the
licensing requirement. These no-fault characteristics of the statute weigh against the
creation of any tort duty. Cf. Perry, 973 S.W.2d at 308 (because the child abuse
reporting statute criminalized only a knowing failure to report, this factor weighed in
favor of imposing tort liability).

(4)  Disproportionate liability: The conduct prohibited by section 1702.104 --
securing evidence without obtaining a private investigator’s license -- can lead to a Class
A misdemeanor or the imposition of a $10,000 civil penalty. See TEX. OcC. CODE
§§ 1702.381, 1702.388. Either of these consequences (which can be avoided simply by
applying for and purchasing a $350 license) is far less severe than the potential damages

to which ACS would be exposed if it owed tort duties, merely because it did not have a
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license, to every motorist who has received a citation from a red light camera violation.
The specter of such disproportionate liability weighs heavily against the imposition of a
tort duty. See Bell, 633 F. Supp. 2d at 314 (“this marked disproportionality [between the
damages sought by plaintiffs and the seriousness of violating the Act’s licensing
requirement] likewise counsels against the imputation of a negligence per se claim in
connection with a failure to obtain a private investigations license.”).

(5)  Injury did not result from violation: As discussed above in Part I(A), there
is simply no causal link -- direct or indirect -- between ACS’s failure to obtain a private
investigator’s license and the issuance of a red light citation to Ward. See Bell, 633 F.
Supp. 2d at 314 (“Here, the plaintiffs’ injuries -- receiving traffic citations for disobeying
traffic laws -- are only indirectly related to ATS’s alleged violation of the licensing
statute. That is, whether or not ATS was properly licensed under § 1702.101 has little, if
any, bearing on the plaintiffs’ compliance with the traffic laws.”). If anything was the
cause of Ward’s alleged injury, it was her own admitted liability for running the red light.
The absence of any connection between ACS’s failure to obtain a license and Ward’s
purported injury “also counsels against attaching a negligence per se cause of action to
the PSA’s licensing requirement.” Id.

(6)  Other factors: One additional factor undercuts any claim that the Texas
Legislature intended a violation of chapter 1702 to create a corresponding common-law
claim -- namely, the fact that chapter 1702 “already provides a comprehensive remedial
scheme for violations of the Act’s provisions.” Bell, 633 F. Supp. 2d at 315. For

example, section 1702.381 requires persons who violate the licensing provisions of
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section 1702.101 to pay to the state a civil penalty of up to $10,000 per violation. TEX.
Occ. CoDE § 1702.381. Moreover, section 1702.383 provides that “an attorney for the
[DPS], the attorney general’s office, or any criminal prosecutor in [Texas]” are the only
persons authorized to bring a civil suit in the event of a violation of chapter 1702. Id.
§ 1702.383. Finally, sections 1702.082-.084 include a detailed complaint-filing scheme
that allows consumers and security service recipients to file written complaints, which the
Texas Commission on Private Security will then investigate and adjudicate. Id.
§§ 1702.082-.084. These provisions confirm “that the Texas Legislature did not intend
for individuals to redress alleged violations of the PSA through private suit,” and
“likewise counsel[ ] against allowing a negligence per se claim to attach to a violation of
the PSA’s licensing requirements.” Bell, 633 F. Supp. 2d at 315.

In sum, every factor that Perry instructs courts to consider in negligence per se
cases undercuts Ward’s effort to use chapter 1702 as a basis for establishing a tort duty in
her favor. For this additional reason, the summary judgment against Ward’s chapter
1702 negligence per se claim should be affirmed.

IL. The Trial Court Correctly Granted Summary Judgment on Ward’s Claims

Based on ACS’s Alleged Reporting of Her Unpaid Citation to Credit
Agencies.

In addition to complaining about ACS’s failure to obtain a private investigator’s
license, Ward also alleged that ACS committed various torts by allegedly reporting her
unpaid red light citation to credit agencies. (1 CR 10-11) Ward’s legal theories in
support of this allegation changed and evolved over the course of this lawsuit, but she

now rests this allegation on two statutes -- section 707.003 of the Texas Transportation
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Code and section 392.001 of the Texas Finance Code (which includes the TDCA). (Br.
at 20, 23) As discussed next, the trial court was correct in granting summary judgment
against these claims “[f]or the reasons set forth in the briefs of ACS.” (4 CR 881)

A. Ward’s Claim of Negligence Per Se Based on Section 707.003 of the
Texas Transportation Code Fails as a Matter of Law.

Ward’s initial contention -- that ACS was negligent per se because it supposedly
violated section 707.003 of the Texas Transportation Code (Br. at 19-23) -- is not even
mentioned in the “Issues Presented” section of her brief (Br. at 2). Instead, Ward
confusingly includes this point under her discussion of “Issue Number Two,” which
purportedly relates only to the “Texas Finance Code.” (Br. at 19) Even if Ward’s
confusing treatment of her section 707.003 argument does not amount to a waiver under
TEX. R. App. P. 38.1(f), Ward’s negligence per se claim based upon section 707.003 fails
as a matter of law because that section does not apply to either ACS’s contract with the
City of Dallas or Ward’s civil red light violation.

1. The contract between ACS and the City of Dallas is expressly
excluded from the scope of section 707.003(h).

Chapter 707 of the Texas Transportation Code establishes rules and regulations
relating to photographic traffic signal enforcement systems and prohibits, among other
acts, “[a] local authority or the person with whom the local authority contracts for the
administration and enforcement of a photographic traffic enforcement system [from]
provid[ing] information about a civil penalty imposed under this chapter to a credit

bureau.” TEX. TRANSP. CODE § 707.003(h) [App. tab 8]. Ward’s reliance on section
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707.003(h), however, is misplaced because ACS’s activities in connection with its
contract with the City of Dallas indisputably are not subject to that section.

In enacting section 707.003, the Texas Legislature expressly provided that section
707.003 “applies only to a contract entered into on or after the [September 1, 2007]
effective date of this Act.” TEX. TRANSP. CODE ANN. § 707.003 historical note (Vernon
Supp. 2009) [Acts 2007, 80th Leg., R.S., ch. 1149, § 9, 2007 Tex. Sess. Law Serv. ch.
1149]; see Tex. S.B. 1119 § 9, 80th Leg., R.S. (2007) [App. tab 9]; (see also 4 CR 699).
In this case, ACS indisputably entered into its contract with the City of Dallas on October
31, 2006 -- ten months before the effective date of the statute. (2 CR 199, 213; 3 CR 453,
467; 4 CR 702, 716, 774) Accordingly, section 707.003 does not restrict ACS from
providing information about a civil penalty to a credit bureau, and the trial court correctly
granted summary judgment on this claim. See also Verrando, 2009 WL 2958370, at *5
(rejecting argument similar to Ward’s and holding that that ACS’s contract with the City
of Dallas “is not subject to the terms of the Texas Transportation Code, Section
707.003").”

2. Ward’s civil penalty was not imposed under chapter 707.

The trial court was also correct in dismissing Ward’s section 707.003 claim

because ACS did not provide information to any credit bureau about a civil penalty

> Tellingly, Ward cites no authority to support her erroneous contention that “each time a
notice of fine was sent [by ACS] to a credit bureau after the statute was effectuated, such
ACTION is a violation of the statute.” (Br. at 20) Moreover, as discussed next, Ward cannot
show that her civil penalty was “imposed under” chapter 707, which did not even exist at the
time of her violation.
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imposed under chapter 707 of the Transportation Code. By its plain terms, section
707.003(h) applies only to “a civil penalty imposed under [chapter 707].” TEX. TRANSP.
CoDE § 707.003(h) (emphasis added). Ward’s civil penalty, however, was not “imposed
under” chapter 707 because the violation and assessment of her civil fine occurred
months before the September 2007 effective date of chapter 707.

On April 19, 2007, Ward’s vehicle was photographed driving through an
intersection while the traffic signal was red. (2 CR 257 [App. tab 3]; 3 CR 511; 4 CR
830, 832) Less than two weeks later, Ward received a Notice of Violation advising her
that she could either contest the citation or pay the civil fine of $75 on or before May 15,
2007. (2 CR 257;3 CR 511; 4 CR 832) Because Ward’s civil violation and fine pre-date
the enactment of chapter 707 by at least four months, the penalty could not have been
“imposed under” a chapter of the Transportation Code that was not even in existence at
the time. Not surprisingly, the Notice of Violation nowhere references chapter 707.
Instead, it states that the civil fine is being imposed “[u]nder Article XIX, § 28.207 of the
Code of Ordinances of the City of Dallas, Texas.” (2 CR 257; 3 CR 511; 4 CR 832) For
this additional reason, section 707.003(h) does not bar ACS from reporting Ward’s civil
penalty to a credit bureau.

ACS’s reading of chapter 707 is further supported by comparing section
707.003(h) to a different section of the same chapter, in which the Legislature
specifically included violations and penalties that pre-dated the September 1, 2007

effective date of chapter 707:
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SECTION 6. Section 707.008, Transportation Code, as added by this Act,
and Section 782.002, Health and Safety Code, as added by this Act, apply
to revenue received by a local authority unit of this state from the
imposition of a civil or administrative penalty on or after the effective date
of this act, regardless of whether the penalty was imposed before, on, or
after the effective date of this Act.

Tex. S.B. 1119 § 6, 80th Leg., R.S. (2007) (emphasis added) [App. tab 9]; (see also 4 CR
699). Significantly, the Legislature did not include a similar provision for section
707.003(h), further confirming that this section applies only to penalties that were
imposed on or after the September 1, 2007 effective date of the Act. See Russello v.
United States, 464 U.S. 16, 23 (1983) (“[W]here Congress includes particular language in
one section of a statute but omits it in another section of the same Act, it is generally
presumed that Congress acts intentionally and purposely in the disparate inclusion or
exclusion”); LaCour v. Lankford Co., 287 S.W.3d 105, 111 (Tex. App.--Corpus Christi
2009, pet. denied) (same); see also United States Servs. Auto. Ass’n v. Brite, 215 S.W.3d
400, 403 (Tex. 2007) (‘“the inclusion of a specific limitation [in a statute] excludes all
others”). Because the Legislature chose not to extend section 707.003(h) to cover civil
penalties that pre-dated the effective date of chapter 707, the summary judgment on
Ward’s section 707.003(h) claim should be affirmed for this reason as well.

B. Ward’s Finance Code Claim, Which Is Based on an Alleged Violation
of the Texas Debt Collection Act, Fails as a Matter of Law.

1. Ward expressly abandoned her Finance Code claim.

As a threshold matter, summary judgment was proper against Ward’s claim under
the Texas Finance Code because Ward expressly abandoned that claim in the court

below. (3 CR 312 [“Plaintiff has abandoned this Claim, and instead has asserted a claim
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under the Texas Transportation Code, Section 707.003(h).”]) For this reason alone, the
order granting ACS’s motion for summary judgment should be affirmed. See Akin v.
Santa Clara Land Co., 34 S.W.3d 334, 339 (Tex. App.--San Antonio 2000, pet denied)
(plaintiff waived appellate complaint concerning trial court’s partial summary judgment
on DTPA, negligent misrepresentation, and fraud claims because plaintiff had abandoned
those claims in the trial court). Moreover, as discussed next, even if the Court were to
reach the merits of Ward’s abandoned claim under the Texas Finance Code, that claim
fails as a matter of law.

2. Ward is not a consumer under the Texas Debt Collection Act,

and the money she owed for her red light violation is not a
consumer debt.

To prevail under the Texas Finance Code (and more specifically, the TDCA), a
plaintiff must establish that he is an individual “consumer” who has a “consumer debt” --
i.e., “an obligation or alleged obligation, primarily for personal, family, or household
purposes arising from a transaction or alleged transaction.” TEX. FIN. CODE
§ 392.001(1)-(2) [App. tab 10]. When, as here, an obligation arises outside the scope of a
consumer transaction, the obligation is not a “consumer debt.” Ford v. City State Bank of
Palacios, 44 S.W.3d 121, 136 (Tex. App.--Corpus Christi 2001, no pet.); see also First
Gibraltar Bank, FSB v. Smith, 62 F.3d 133, 135-36 (5th Cir. 1995) (an obligation arising
out of a commercial transaction does not constitute a “debt” as defined under the TDCA).

Although no Texas court has specifically determined whether the TDCA applies to
fines for red light violations, courts in other jurisdictions have concluded that debt

collection statutes similar to the TDCA do not apply to fines imposed by or on behalf of
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governmental entities. See United States v. Phillips, 110 Fed. Appx. 431, 432 (5th Cir.
2004) (criminal fine and special assessment imposed on defendant by the Bureau of
Prisons were not unfair debt collection practices for purposes of the Fair Debt Collection
Practices Act); United States v. Morgan, No. 1:02-CR-109, 2006 WL 2168173, at *6 n.7
(N.D. Ind. July 31, 2006) (“[A] federal criminal fine is not a ‘debt’ as defined in the [Fair
Debt Collection Practices Act].”); Riebe v. Juergensmeyer & Assocs., 979 F. Supp. 1218,
1221 (N.D. Ill. 1997) (obligation of library patron to pay a fine when she failed to return
a book to library by its due date was not a “debt”); Rector v. City and County of Denver,
122 P.3d 1010, 1016 (Colo. App. 2005) (city’s imposition of fines and fees assessed for
parking violations arose outside scope of consumer transaction and thus were not
actionable under federal and state debt collection acts).

In Rector, the case mostly closely on point, ACS had a contract with the City of
Denver requiring it to prepare and process parking tickets and violation notices, send
those notices to alleged violators, and collect fines and fees for the city. Rector, 122 P.3d
at 1012. After receiving fines and late fees assessed by ACS for parking meter
violations, the plaintiffs filed suit asserting that the fines and fees arose out of a consumer
obligation, and thus violated the Federal and Colorado Fair Debt Collection Practices
Acts. Id. at 1012, 1016. The plaintiffs argued that, as motor vehicle operators, they
entered into contracts with the City of Denver in which they paid a certain amount of
money and, in exchange, the City of Denver allowed them to use parking spaces for a

certain amount of time. Id. at 1016. The trial court rejected the argument that the
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plaintiffs were involved in a consumer transaction, and dismissed their claims under the
federal and state statutes. Id.

In affirming the dismissal, the court of appeals concluded that “ACS only
provided services to Denver, not to plaintiffs.” Id. at 1017. Because “regulating metered
parking represents an exercise of Denver’s police power, to further public safety and
convenience, not [the] rendition of a service to consumers by leasing parts of public

2

streets for short-term private occupancy,” there could be no violation of the debt
collection practices acts as a matter of law. Id. at 1016.

This rationale applies here. Just as ACS in Rector provided services only to the
City of Denver, not to the plaintiffs, ACS here provides services only to the City of
Dallas, not to Ward. Moreover, ACS’s red light camera system facilitates the exercise of
Dallas’s police powers, furthers public safety and convenience, and does not constitute
the rendition of any service to purported consumers. Nor can Ward transform the red
light camera system into a “city service,” like sewer and water service, based on the
insupportable non-sequitur that the City of Garland (not even the City of Dallas)
supposedly uses its red light program to “replace all signal lights ... [and] school
crossing signs.” (Br. at 23)

Based on a similar non-sequitur, Ward erroneously relies on Pollice v. National
Tax Funding, 225 F.3d 379 (3rd Cir. 2000), and Albanese v. Portnoff Law Associates,
Ltd., 301 F. Supp. 2d 389 (E.D. Pa. 2004), to contend that the “enforcement of fines for

failure to pay for city services (i.e.. [sic] water, sewer, and trash), create ‘debt,” and the

recipient or [sic] the services are ‘consumers,” for purposes of debt collection statutes.”
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(Br. at 25) As those cases make clear, however, debt collection statutes apply only to
“obligations to pay money which arise out of a consensual consumer transaction” and
thus were intended to “protect those who have ‘contracted for goods or services and [are]
unable to pay for them.”” Pollice, 225 F.3d at 401 & n.24 (emphasis added). Thus, in
both Pollice and Albanese, the plaintiffs had requested a governmental service and were
fined when they failed to pay for that service. See Pollice, 225 F.3d at 400 (homeowners
were “consumers’ of water and sewer services because they had an “obligation to pay
money to the government entities which arose out of a transaction (requesting water and
sewer service)”) (internal quotations omitted); Albanese, 301 F. Supp. 2d at 392 (plaintiff
failed to pay fees associated with township’s collection of trash from his residence).

In this case, by contrast, Ward never contracted for or otherwise requested a good
or service from ACS. Nor did her fine arise out of a “consensual consumer transaction.”
Pollice, 225 F.3d at 401. Instead, it arose because her vehicle was photographed running
a red light by a camera that was installed as part of a commercial transaction solely
between ACS and the City of Dallas. (2 CR 199-251; 3 CR 453-505; 4 CR 702-54, 774)
Under these circumstances, the TDCA does not apply as a matter of law and the trial
court correctly granted summary judgment on this claim. See, e.g., Ford, 44 S.W.3d at
135 (obligation arising out of a commercial transaction is not within the scope of the
TDCA).

For similar reasons, Ward’s reliance on Campbell v. Beneficial Finance Co. of
Dallas, 616 S.W.2d 373 (Tex. App.--Texarkana 1981, no writ), and Monroe v. Frank,

936 S.W.2d 654 (Tex. App.--Dallas 1996, writ dism’d w.o.}.), is also misplaced. (Br. at
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25, 27) Unlike the transaction at issue here, the underlying debts in both Campbell and
Monroe indisputably were incurred in connection with consumer transactions.
Specifically, in Campbell, the plaintiff brought suit under the TDCA arising from her
daughter and son-in-law’s purchase of household goods and furnishings. Campbell, 616
S.W.2d at 374. And in Monroe, the counter-plaintiff filed a TDCA action against a
licensed bail bond agency related to a bail bond he had purchased from the agency to
secure a family friend’s release from jail. Monroe, 936 S.W.2d at 656.

Under these different and inapposite scenarios, the courts held that a TDCA action
was not limited to the debtor; rather, “any person against whom the prohibited acts are
committed may maintain an action for actual damages as a result of those violations.”
Campbell, 616 S.W.2d at 375; Monroe, 936 S.W.2d at 660. Thus, Campbell and Monroe
stand for the unremarkable proposition that any person who is adversely affected by
conduct prohibited by the TDCA may maintain a cause of action under the statute, even if
that person was not a party to the underlying consumer transaction. Campbell, 616
S.W.2d at 374; Monroe, 936 S.W.2d at 660. Here, by contrast, Ward’s fine was not
incurred as part of a consumer transaction; as such, Campbell and Monroe do not assist
her -- or any other person -- who might have been affected by ACS’s reporting of the

fine.° Accordingly, Ward has no cause of action under the TDCA (even assuming she

® Monroe is further distinguishable because, unlike the personal “benefit” and satisfaction
the counter-plaintiff derived from helping a family friend get out of jail in that case, 936 S.W.2d
at 660, Ward did not derive any benefit (directly or indirectly) from the purported transaction in
which she received the red light ticket citation.
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did not abandon that claim), and the trial court correctly granted ACS’s motion for
summary judgment for this reason as well.

PRAYER

For the reasons stated above, Appellee ACS State and Local Solutions, Inc. d/b/a
LDC Collection Systems respectfully prays that the Court affirm the trial court’s
summary judgment dismissing all of Ward’s claims, and grant ACS such other relief to
which it is entitled.

Respectfully submitted,

/s/Jeffrey S. Levinger

Mike McKool Jeffrey S. Levinger
State Bar No. 13732100 State Bar No. 12258300
Lewis T. LeClair Jennifer Rangel Stagen
State Bar No. 12072500 State Bar No. 90001283
Scott R. Jacobs Hankinson Levinger LLP
State Bar No. 10521550 750 North St. Paul St., Suite 1800
McKool Smith P.C. Dallas, Texas 75201
300 Crescent Court, Suite 1500 Telephone: 214-754-9190
Dallas, Texas 75201 Facsimile: 214-754-9140
Telephone: 214-978-4000
Facsimile: 214-978-4044 Attorneys for Appellee
John T. Willett

State Bar No. 24052973
Kevin A. Kinnan
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ORDER GRANTING DEFENDANT ACS STATE AND LOCAL SOLUTIONS
INC., D/B/A LDC COLLECTION SYSTEMS® SECOND AMENDED MOTION
FOR TRADITIONAL AND NO-EVIDENCE SUMMARY JUDGMENT

The Court VACATES the Order dated March 23; 2009. The Court replaces the Order
filed March 23, 2009 with this Order. _
Came on to be heard the Seoond Amended Motion for Smnrnary Judgment filed hy ACS
- State and Local SqutionS, Inc., d/b/a LDC Collection Systems (“ACS”) and the Court being fully -
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her damages were prox1mate1y caused by the actions of Defendant the Court DISMISSES

Amanda Ward S clalm of neghgence based on Chapter 1702 of the Texas Occupa‘uons Code

. WITH PREJ'UDIC‘E

For the reasons set forth 1n the briefs of ACS the Court DISMISSES ‘Amanda Ward’

remalmng claims WITH PREJUDICE.

It is hereby ORDERED that Plaintiff Amanda Ward take nothing by her claims.
Signed this the __ ¥ day of April, 2009,
- (\ Pa-YR S (
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192" District Court :
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

SHERMAN DIVISION
BELL, et al. §
V. g Case No. 4:08-cv-444
REDFLEX TRAFFIC SYSTEMS, INC. g

ORDER GRANTING DEFENDANT REDFLEX’S MOTION TO DISMISS

Now before the Court is Defendant Redflex Traffic Systems, Inc.’s Motion to Dismiss
Plamtiff’s Original Complaint (Doc. No. 4). After oral argument and having considered the motion,
Plaintiff’s Response,’ Defendant’s reply, and the complaint in this case, the Court finds that it is
without jurisdiction over the action and GRANTS Defendant’s motion to dismiss.

BACKGROUND

In 2007, Texas adopted a law that expressly authorized cities to install cameras at
intersections with traffic signals. Tex. S.B. 1119, 80th Leg., R.S. (2007) (codified at Tex. Transp.
Code Ann. §§ 707.001-.019). These red light cameras capﬁ:re images of drivers who run red lights,
and the cities usé the images to ticket drivers. Defendant Redflex Traffic Systems, nc. (Redflex)
manufactures and maintains red light cameras pursuant to contracts with the cities of Plano and
Duncanville. In 2008, Plaintiffs Mohammed Al Musa and TPS, Inc. received tickets from the City

of Plano for running red lights, and Plaintiff Steven Bell received a similar ticket from the City of

'Tn. clear violation of Local Rule CV-7(c), Plaintiffs filed their response in two parts:
Plaintiff’s Response to Motion to Dismiss Filed By Defendant Redflex Traffic Systems (Doc.
No. 16) and their Brief in Support of Response fo Motion to Dismiss Filed By Defendant Redflex
Traffic Systems (Doc. No. 17). This order will refer to these documents together as Plaintiffs
response. Furthermore, the Court admonishes both parties for their blatant violation of the page
limits set forth in Locat Raole CV-7(2)(1).
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Duncanville. Plaintiffs’ tickets were generated using red light cameras provided by and maintained
by Defendant Redflex. Plaintiffs do not deny having run the red lights, nor have they raised any
challenges io the factual accuracy of the pictures produced by Defendant’s red light cameras.

Plantiffs challenge Redflex’s red light camera on the grounds that Redflex failed to apply
for and obtain a private investigator’s license from the State of Texas. Texas requires private
investigators to obtain a license, which Defendant Redfiex did not have.® On this basis, Plaintiffs
request class certification and seek actual damages, attorney’s fees, and punitive damages in excess
of three million dollars ($3,000,000). Plaintiffs also seck a permanent injunction that would prohibit
Redflex from operating without a private investigator’s license. Plaintiffs’ sole cause of action is
for negligence per se based on the licensing statute.

Defendant Redflex filed its Motion to Disriiss Plaintiff’s Original Complaint (Doc. No. 4)
on January 30, 2009. Redflex moves for dismissal on two grounds: (1) Plaintiffs’ Jack of standing
to bring this action and (2) Plaintiffs” failure fo state a claim.

LEGAL STANDARD

The Court considers a motion to dismiss for lack of subject matier jurisdiction under the
same standard as a motion to dismiss for faifure fo state a claim. Robinson v. TCI/US West

Communications Inc., 117 F.3d 900, 904 (5th Cir. 1997). The court must consider whether Plaintiffs

*The proper venue to raise such a challenge would be on direct appeal of the proceeding
related to the ticket, rather than recourse to the federal courts.

*Plaintiffs allege that Redflex falls within this Texas Occupations Code’s definition of a
private investigator and thus must be licensed by the state. However, Redflex is not licensed.
Plaintiff’s sole cause of action seeks recovery under a negligence per se theory for Redflex’s
failure to comply with the licensing statute. The parties have spent considerable time and effort
addressing whether the licensing requirement applies to red light manufacturers such as Redflex.
However, the Court assumes without deciding that the statute applies to Defendant Redflex.
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can prove any set of facts in support of their claim which would entitle them to relief. Id. The Court
may rest its resolution of a motion to dismiss for lack of subject matter jurisdiction on facts alleged
in Plaintiffs’ complaint, any undisputed facts, and the Court’s resolution of disputed facts. Id.

The Constitution limits the jurisdiction of this Court to “cases” and “controversies.” Lujan
v. Defenders of Wildlife, 504 U.S. 555, 559 (1992). Whether Plaintiffs have standing fo assert their
claims is a fimdemental component of the case and controversy requirement. Jd. at 560. Absent
standing, the Court is without jurisdiction to adjudicate the claims before it. Id,

Plaintiffs bear the burden to demonstrate that they have standing to bring this action. Jd. at
561. Standing requires that (1) the plaintiffs have suffered an injury in fact; (2) the injury is fairly
traceable to the conduct complained of; and (3) the injury will likely be redressed by a favorable
decision. Lujan v. Defendars of Wildlife, 504 U.S. 555, 560-61 (1992},

ANALYSIS

Plaintiffs have failed to allege facts that support their standing to assert the claims now
before the Court. Specifically, Plaintiffs have not alleged that they have suffered an injury in fact
that is traceable to Defendant Redflex’s actions challenged in this lawsuit. Plaintiffs seem to be
asserting two types of injury: (1) the cost of their tickets and incidental costs; and (2) invasion of
their privacy.* Neither of these constitutes an injury sufficient to establish Plainotiffs’ standing.

An injury in fact is an invasion of a legally protected interest that is concrete and

particularized and actual or imminent. Lujan, 504 at 560. Plaintiffs’ costs incurred from nmning

“The Court notes that Plaintiffs’ complaint does not assert a violation of a privacy inferest
nor seek damages for invasion of privacy. However, the Court assumes—in light of Plaintiffs’
request to replead—that Plaintiffs would amend their complaint to include a claim for violation
of privacy if given leave to do so.
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the red light are not legally protected. Furthermore, Plaintiffs do not have a protected privacy
interest while sitting in their vehicles in a public intersection.
A. The Cost of Plaintiffs’ Tickets

Plaintiffs complain that they were forced to pay the cost of their red light tickets and incur
other incidental costs. But Plaintiffs have no standing to complain that Redflex produced
evidence against them. Equally unavailing are Plaintiffs’ concerns that they were forced to bear
the consequences of their illegal action.’

Redflex has not abridged any of Plaintiffs rights by the mere act of providing evidence
against them, even if that evidence was illegally obtained. Defendant Redflex may have obtained
the evidence illegally,® but that does not end the Court’s inquiry. The next step—which Plaintiffs
overlook-—is whether Defendant Redflex’s actions were in derogation of any of Plaintiffs’ rights.

A criminal defendant has no general right to be free from illegally procured evidence.
Rakas v. Illinois, 439 U.S. 128, 133-34 (1978). Only evidence secured in violation of the
complaining defendant’s rights have gamered protection from the courts. Jd.; Wong Sun v.
United States, 371 U.S. 471, 492 (1963). There is no reason to expand that rule in this case.

Like the criminal defendant, Plaintiffs must point o sornething more than the production of
illegally procured evidence.

The “something more” that Plaintiffs point to is the costs they have incurred from running
red lights. However, Plaintiffs do not have an interest in getting away with their illegal conduct.

Plaintiffs are correct that their guilt does not open the door for Defendant to infringe on

* As noted above, Plaintiffs have not challenged the factual accuracy of the photographs

or the validity of the fine imposed, nor is this the proper forum to challenge the findings of the
state proceeding.

¢ This order does not address that issue.
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Plamntiffs’ otherwise legally protected rights and interests. However, Plaintiffs do not have a
legally protected right to engage in illegal conduct and be free from the consequences of that
activity. For example, in the criminal context, even a guilty defendant has certain rights on
which the government may not tread in its efforts to secure evidence against the defendant. Katz
v. United Sratés, 389 U.S. 347, 350 {1967). Thus, a criminal defendant may successfully
complain of government activity that infringes on the defendant’s right, such as a warrantless
search. Schmerber v. California, 384 U.S. 757, 770 (1966). Yet, the criminal defendant who
complains only that the government’s activity thwarted his illegal conduct or led to his
conviction has no standing for relief—either through exclusion of the evidence or in the form of
a private cause of action. See, e.g., United States v. Jacobsen, 466 U.S. 109, 121 (holding that a
Defendant has no reasonable expectation of privacy in a package which clearly contains
contraband). To allow otherwise would completely turn our criminal justice system—a primary
goal of which is to prevent criminal action—on its head. The same is true in the case at hand.
Plaintiffs’ allegation that they suffered consequences for violating the law is unavailing, This
can not form the foundation for Plaintiffs® right to bring this action.

Plaintiffs adamantly attempt to distract the Court with the fact that Defendant Redflex’s
cameras generated the evidence used against Plaintiffs. Plaintiffs repeatedly remind the court
tﬁat (1) they paid the traffic fines; and (2) the fines resulted “solely and entirely” from Defendant
Redflex’s photographs. But the first element of standing is injury in fact, and that is where
Plaintiffs’ argument fails. Defendant’s actions—illegal or otherwise—are of no consequence if
Plaintiffs suffered no legal injury. The Fifth Circuit has upheld standing in environmental

actions where plaintiffs sued a defendant for failing to acquire the proper permit. Save Our
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Community v. U.S. Envii;onmenral Protection Agency, 971 F.2d 1155, 1161 (5th Cir. 1992) (per
curium). However, the court based plaintiffs’ standing on their articulated right to enjoy and use
the resdurces being disparaged. Jd. Here Plaintiffs have demonstrated no independent right that
Defendant’s actions have infringed. To be sure, Plaintiffs have suffered a monetary loss in the
form of fines and other incidental costs. But the Court’s standing analysis considers only injury

to a legally protected interest. For the reasons discussed above, Plaintiffs’ loss does not rise to

that level.
B. Privacy Interest

Plaintiffs also assert their right to privacy as the basis for their standing to bring this
action. Courts have long recognized the right to privacy as a legally protected interest. Collins v.
Collins, 904 8.W.2d 792, 797 (Tex. App.—Houston [1st Dist.] 1995, writ denied). However,
Plaintiffs have alleged no facts that place in issue their protected privacy interests.

The constitutionally founded right to privacy is limited by an objective expectation. of
privacy. Katz v. United States, 389 U.S. 347, 361 (1967) (J. Harlan concurring). Furthermore,
this constitutional protection applies only to invasions by the government. See, e.g., Burdeau v.
McDowell, 256 U.S. 465, 475 (1921). See also Texas State Employees Union v. Dep 't of Mental
Health, 746 S.W.2d 203, 205 (Tex. 1987) (“This right to privacy should yield only when ke
government can demonstrate that an intrusion is reasonably warranted. .. .) (emphasis added).
Thus, the Court must look to some other source of Plaintiffs’ alleged right to privacy.

Texas common law establishes a private canse of action for invasion of privacy. An
invasion of privacy action requires: (I) an intentional intrusion, physically or otherwise, upon

apother's solitude, seclusion, or private affairs or concerns, which (2) would be highly offensive
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to a reasonable person. Valenzuela v. Aquino, 853 SW.2d 512, 513 (Tex. 1993). Plaintiffs were
driving down a public street when the Redﬂex cameras photographed them. Certainly, Plaintiffs’
actions do not fall under the umbrella of “private affairs or concerns™ and thus fall outside the
common law cause of action.

Finally, Plaintiffs look to the Texas Occupation Code as the source of thehf privacy
interest. The statute imposes a licensing requirement on all entities that act as an investigations
company. Tex. Occ. Code §. 1707.104.” The Court finds that the Texas Qccupation Code does
not establish a new and independent right to privacy because the law cited by Plaintiffs is mere a
licensing statute.

Plaintiffs have asked this court to recognize a privacy interest that would protect citizens
from being photographed while driving through a public intersection. In comparison, it is
without doubt that had a police officer observed Plaintiffs running the red lights, Plaintiffs could
not claim that their tickets resulted from a breach of their privacy. The Court will not read into 2
mere licensing statute an implied protection from private action, where the law does not protect
against an identical government action.

Plaintiffs draw comparisons to wire tapping statutes to support their argument. However,
these analogies are without merit. First, the wiretap statutes establish an express private cause of
action. Collins v. Collins, 904 S.W.2d 792, 796 (Tex. App.—Houston [1st Dist.] 1995, writ
denied). Second, the wiretap statutes apply to both state and private action. See, e.g., id. Finally,
and most importantly, the wiretap statutes involve intrusion info a traditionally recognized zone

of privacy. The Cowrt notes a fundamental distinction between recording commrmications

7 The Court assumes without deciding that Defendant Redflex falls within the definition
of an investigations company for purposes of this order.

7/8



which one party believes are private and driving a vehicle on a public street.
The Court finds no basis to read into the Texas Occupation Code 2 new and independent

right of privacy. Accordingly, Plaintiffs’ asserted right to privacy does not support their standing

to bring the present action.
CONCLUSION

It is clear from Plaintiffs’ pleadings and their response to the Defendant Redflex’s motion
to dismiss that Plaintiffs” challenge is more accurately directed at the legitimacy of red light
camera programs. However, this Court is not the proper venue to address the Texas Legislature’s
wisdom in authorizing the use of red light cameras by local governments. Plaintiffs’ sole cause
of action relates to Defendant Redflex’s failure to obtain a private investigator’s license. The
Court finds that Plaintiffs do not have standing to complain of Defendant Redflex’s failure to
obtain this license. Accordingly, Defendant Redflex’s Traffic Systems, Inc.’s Moﬁ(;n to Dismiss
Plaintiff’s Original Complaint (Doc. No. 4) is GRANTED, and Plaintiffs’ claims are dismissed

with prejudice.

SIGNED this 25th day of March, 2009.

EIDER
UNITED STATES DISTRICT JUDGE
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BELL v. AMERICAN TRAFFIC SOLUTIONS, INC.

305

Citeas 633 F.Supp.2d 305 (N.D.Tex. 2009)

fire codes and nuisance abatement laws to
perform improper searches of residences
under the guise of code enforcement™; (2)
“the misuse of building and fire eodes and
nuisance laws to impose greater duties on
property owners than is required by law”;
(3) “the enforcement of building and fire
codes and nuisance laws without regard
for the provisions of the [FHAJ”; and (4)
“a conscious decision by [Councilmember
Blaydes] to remove 10,000 multi-tenant
units in the Lake Highlands area with a
conscious disregard for the displacement
of low-to-moderate income families.” P.
Br. 33-34.

The court concludes that a reasonable
Jury could net find in AHF"s favor on its
disparate impact theory. First, the court
disregards the alleged desire of Couneil-
member Blaydes to remove apartment
units in Lake Highlands. Even if true, a
reasonable jury counld not find that the
desire of a single city councilmember
amounted to a policy, procedure, or prac-
tice of the City. Second, the other alleged
policies all relate to the City’s alleged mis-
use of the Building Code, Fire Code, and
nuisance laws. Even assuming that this
alleged misuse is widespread such that it
could be considered a policy, procedure, or
practice (rather than limited to the City's
actions at Bent Creek), AHF has not dem-
onstrated that it relates to the availability
of housing, ie., that it amounts to con-
structive eviction. Third, AHF has failed
to designate statistical evidence that shows
that this alleged misuse has 2 dispropor-
tionate effect on the availability of housing

14. The City devotes a considerable part of its
cpening brief regarding the disparate impact
claim to critiquing the putative statistical
analysis of one of AHF's designated experts,
Dr. Gary Lacefield (“Dr. Lacefield”). In re-
~sponse, however, AHF does not rely on, or
even refer to, any of Dr. Laceffeld’s opiniens.
Accordingly, the court declines to comb
through Dr. Lacefield’s expert report to deter-
mine whether he proffers any statistical anal-

for racial minorities or families with chil-
dren as opposed to Caucasian or single
individuals* Thus a reasonable jury
could not find in AHF’s favor, and the City
is entitled to summary judgment dismiss-
ing AH¥s disparate impaet theory.

# ® *

Accordingly, for the reasons explained,
as to AH¥’'s remaining claims under the
FHA, the court grants the City’s Novem-
ber 14, 2008 motion for summary judg-
ment, grants Sgt. Gilstrap and Cypl. Todd’s
November 14, 2008 motion for summary
judgment, and dismisses this lawsuit with
prejudice by judgment filed today.

SO ORDERED.

w
=] EKEY NUMBER SYSTEM
T

Steven BELL, individually and on
behalf of others similarly sit-
uated, et al., Plaintiffs,

Y.

AMERICAN TRAFFIC SOLUTIONS,
INC., Defendant.

Civil Action No. 3:08-CV-2093-G.

United States Distriet Court,
N.D. Texas,
Dallas Division.
June 18, 2009.

Background: Motorists, who each re-
ceived separate traffic citations for failing

ysis that could support AHF's disparate im-
pact claim. Ses, eg, Arrizta v. Yellow
Transp., Inc.,, 2008 WL 3220569, at *2 n. 3
{N.D.Tex. Dec. 12, 2008) {Fitzwater, C.I.) ("It
is well settled that the court is not obligated
to comb the record in search of evidence that
will permit a nonmevant to survive summary
judgment.”) (citing Adams v. Travelers Indem.
Co. of Conn., 465 F.3d 156, 164 (5th Cir.
2006)).
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to adhere to traffic control signals, brought
action against government contractor
which contracted with city to install and
administer red-light camera systems in
those cities. Contractor moved to dismiss
for absence of standing and failure to state
& claim.

 Holdings: The District Court, A. Joe

Fish, Senior District Judge, held that:

(1) motorists had standing to assert
claims;

(2) izsue of whether contractor was sub-

Jject to licensure requirement could not
be resolved on motion to dismiss;

(8) contractor’s failure to obtain license
was not negligence per se; and

(4) motorists lacked private right of action
for injunctive relief.

Motion granted.

1. Federal Civil Procedure €103.2, 103.3

The irreducible constitutional mini-
mum of Artiele III standing has three
elernents; first, the plaintiffs must have
suffered an injury in faet, an invasion of a
legally protected interest which is conerete
and particularized, and actual or imminent,
not conjectural or hypothetical, second,
there must be a causal connection between
the injury and the conduct complained of,
and third, it must be likely, as opposed to
merely speculative, that the injury will be
redressed by a favorable decision.
U.S.C.A. Const. Art. 3,8 2, cl. 1.

2. Federal Civil Procedure <103.2,
1742(2) ‘
Lack of standing is a defect in subject
matter jurizdiction.

3. Federal Courts =30

Federal distriet courts have the
unique power to make factusl findings
which are decisive of subject matier juris-
diction.

4. Federal Civil Procedure &=1742(2),
. 1832

Federal Courts &=32, 33

District court has the power to dis-
miss for lack of subject matter jurisdiction,
and thus for lack of standing, on any one
of three separate bases; (1) the complaint
alone; (2) the complaint supplemented by
undisputed facts evidenced in the record;
or (3} the complaint supplemented by un-
disputed facts plus the court’s resolution of
disputed facts.

5. Detectives and Security Guards &4
Motorists’ allegations that they re-

‘ceived and paid $75.00 traffic citations that

were issued as a result of improperly ac-
quired evidence through use of red-light
cameras was sufficient to allege an injury
of a legally protected interest, as required
to establish standing to assert claim that
government contractor, which contracted
with cities to install and administer red-
light camera systems in those cities, was
negligent per se in failing to obtain private
investigations license under Texas Private
Security Act, even though motorist had not
demonstrated how contractor’s possession
of an investipations license would have
prevented the traffic eitations. Vernon’s
Ann Texas C.C.P. art. 38.23; V.T.C.A., Oc-
cupations Code § 1702.001 et seq.

6. Federal Civil Procedure ¢=103.2, 103.5

Plaintiffs bear the burden of showing
they possess the requisite standing to
bring case, and at the pleading stage, gen-
eral factual allegations of injury resulting
from the defendant’s conduct may suffice,
for on a motion to dismiss eourts presume
that general allegations embrace those
specifie facts that are necessary to support
the elaim.

7. Detectives and Security Guards &4
Motorists’ allegation that evidence
giving rise to traffic violations, through
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cities’ use of red-light cameras, was ob-
tained illegally sinee contractor who in-
stalled and administered cameras did not
comply with alleged licensing require-
ments of Texas Private Security Act, was
sufficient to allege thai motorists’ injuries
were fairly traceable to contractor’s con-
duet, as required to establish standing to
assert claim that contractor was negligent
per se in failing to obtain private investiga-
tions license. V.T.C.A., Oceupations Code
§ 1702.001 et seq.

8. Federal Civil Procedure 1831

Issue of whether government contrac-
tor, which contracted with cities to install
red-light camera systems in those cities,
fell within Texas Private Security Board’s
exception to required private investiga-
tions license under Texas Private Security
Act, could not be resolved on motion to
dismiss, in view of factual dispute as to
whether the red-light cameras at issue
were operated and overseen by the cities
rather than contractor. V.T.C.A., Occupa-
tions Code § 1702.005(a).

9. Negligence 238

Under Texas law, negligence per se
tort concept allows a civil court to adopt a
legislatively fmposed standard of conduet
as the standard of a reasonably prudent
person.

10. Negligence =259

Threshold questions in a negligence
per se case are whether the plaintiff be-
longs to the class that the statute was
intended to protect and whether the plain-
tiff's injury is of a type that the statute
was designed to prevent.

11. Negligence &=259, 409

In considering whether it is appropri-
ate to impose per se negligence liability for
violations of a particular statute under
Texas law, courts consider (1) whether the
statute is the sole source of any tort duty

from the defendant to the plaintiff or
merely supplies a standard of conduct for
an existing common law duty; (2) whether
the statute puts the public on notice by
clearly defining the required conduct; (3)
whether the statute would impose liability
without fault; (4) whether negligence per
se would result in ruinous damages dispro-
portionate to the seriousness of the statu-
tory violation, particularly if the lahbility
would fall on a broad and wide range of
collateral wrongdoers; and (5) whether the
plaintiff's injury is a direct or indirect re-
sult of the violation of the statute.

12. Detectives and Security Guards &4

Government contractor’s failure, as
contractor which installed and adminis-
tered cities’ red-light cameras, to obtain
private investigations license under Texas
Private Security Act, did not constitute
negligence per se as to motorists cited
under red-light cameras; there was no
preexisting common law duty that would
have required contractor to obtain a pri-
vate investigations license before installing
cameras, motorists’ $3 million damage
award based on contractor’s faflure to ob-
tain a $350 license was grossly dispropor-
tionate to seriousmess of alleged offense,
motorists’ alleged injuries, the receipt of
citations, were only indirectly related to
contractor’s alleged violation, and statute
already provided a comprehensive remedi-
al scheme for violations of its provisions.
V.T.C.A., Occupations Code § 1702.101.

13. Detectives and Security Guards ¢4

Even if government contractor's fail-
ure, as eontractor which installed and ad-
ministered cities’ red-light cameras, to ob-
tain private investigations Heense under
Texas Private Security Act was negligence
per se, plaintiff motorists alleged only eco-
nomic damages consisting of individual $75
fines assessed against them for running
red lights, so as to warrant dismissal of
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negligence per se claims undef economic
loss rule. V.T.C.A,, Occupations Ceode
§ 1702.101.

14. Aetion &3
Injunction ¢=107

Motorists, who each received separate
traffic citations for failing to adhere traffic
control signals, lacked a private right of
action for injunctive relief, under Texas
Private Security Act, seeking to prohibit
government contractor that installed red-
light cameras from acting as a private
investigative agency without an appropri-

ate License. V.T.C.A., Oceupations Code -

§ 1702.382.

Lloyd E. Ward, Lloyd Ward & Associ-
ates, Dallas, TX, for Plaintiffs.

Carrie Lee Huff, Barry Frank McNeil,
Haynes & Boone, John A. Taneabel,
Haynes & Boone LLP, Dallas, TX, for
Defendant.

MEMORANDUM OPINION
AND ORDER

A. JOE FISH, Senior District Judge.

Before the court is the motion of the
defendant, American Traffic Solutions, Ine.
(“ATS"), to dismiss the complaint of the
plaintiffs, Steven Bell, Alexis Monrreal,
and Jaequeline Monrreal (collectively, “the
plaintiffs™), for lack of standing and for
failure to state a claim. For the reasons
set forth below, ATS’s motion to dismiss is
granted.

1. The plaintiffs do not assert that they are not
guilty of the traffic violations.

I. BACKGRQUND

The plaintiffs are three individuals who,
in the summer of 2008, each received sepa-
rate traffic citations for failing to adhere to
traffic control signals. Specifically, the
plaintiffs were separately cited for “run-
ning a red light.” Original Complaint
(“Complaint”) 19. The plaintiffs were pho-
tographed committing the traffic violations
by a photographic traffic signal enforce-
ment system—a device more commonly
known as a red-light camera. See id.
9o-10, 121 ATS is a privately owned
corporation that provides photographic
traffic signal enforcement systems. De-
fendant ATS’s Motion to Dismiss and Sup-
porting Brief (“Motion to Dismiss™) at 3.
ATS contracted with the cities of Arlington
and Irving, Texas, (the cities in which the
plaintiffs’ respective traffic violations oc-
curred) to install and administer the red-
light camera sysiems in those citles. JId,;
see also Complaint 119, 12, The plaintiffs
argue that Texas law—specifically, the Pri-
vate Security Act? (“the Act” or “the
PSA”)—requires ATS to obtain a private
investigations license from the state and to
maintain a surety bond before it can law-
fully install the red-light eameras on behalf
of Texas municipalities. Complaint ¥ 1iZ2.
The plaintiffs contend that ATS's failure to
obtain the license prior to installing the
cameras violates the Act’s Heensing provi-
sions and thus constitutes negligence per
se. Id. T117-19. Accordingly, plaintiffs
seek to represent a putative class of indi-
viduals who have received traffie violations
from ATS’s red-light cameras in Arlington
and Irving. Id. 1118-16. The plaintiffs
also seek injunctive relief and pray for
damages in excess of three million dollars.
Id. 1119-22.

2. Private Security Act, Tex. Occ.Code Anm.
§ 1702.001 e seg. (Vernon 2004 & Supp.
2008),
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ATS brings this metion to dismiss on
two principal theories: (1) that the plain-
tiffs lack standing to pursue this cause of
action, or alternatively, (2) that the plain-
tiffs have failed to state a claim wupon
which relief ean be granted. Motion to
Dismiss at 7-9. ATS also attacks the pro-
priety of the plaintiffy’ requests for injune-
tive relief, because the PSA, according to
ATS, does not create a private cause of
action for which 2 permanent injunction
can issue. Id. at 14,

II. ANALYSIS

A Motion to Dismiss for
Lack of Stonding

{}] Article III of the United States
Constitution limits federal courts’ jurisdie-
tion to “cases” and “controversies.” U.S.
Const. Art. IIT § 2. Standing—4.e, the
need to show that the plaintiff has a direect,
persenal stake in the outcome of the suit—
is an “essential and unchanging part” of
this case-or-controversy requirement. Lu-
jan v. Defenders of Wildlife, 504 T.S. 555,
560, 112 S.Ct. 2130, 119 L.Ed.24 351
(1992). “The federal courts are under an
independent ohligation to examine their
own jurisdiction, and standing is perhaps
the most important of [the jurisdictional]
doctrines.” United Stotes v. Hays, 515
U.S. 737, 742, 115 S.Ct. 2431, 132 L.Ed.2d
635 (1995) (quoting FW/PES, Inc. v Dal-
las, 493 T.S. 215, 230-231, 110 S.Ct. 596,
107 L.Ed.2d 603 (1990)) (internal quotation
marks omitted); see also Sommers Drug
Stores Company Employee Profit Sharing
Trust v. Corrigan, 883 F2d 345, 348 (5th
Cir.1989) (*“‘Standing, since it goes to the
very power of the court to act, must exist
at all stages of the proceeding, and not
merely when the action is initiated or dur-

. ing an initial appeal’”) (quoting Safir v

Dole, 718 F.2d4 475, 481 (D.C.Cir.1983),
cert. dewied, 467 U.8. 1206, 104 S.Ct. 2389,
81 L.Ed.2d 347 (1984)); University of

South Alabamea v American Tobacco
Compony, 168 F.3d 405, 410 (11th Cir.
1999) (noting that “it is well settled that a
federal court is obligated te inquire info
subject matter jurisdiction sua sponte
whenever it may be lacking™). As the
Supreme Court explained in Lujan, the
“Irreducible constitutional minimom  of
standing” has three elements:

First, the plaintiffls] must have suffered
an “injury in faet”—an invasion of a
legally protected interest which is (a)
concrete and particularized, and (b) “ac-
tual or imminent, not ‘conjectural’ or
‘hypothetical”” Second, there must be
a causal connection between the injury
and the conduct complained of—the in-
jury has to be “fairly ... trace[able] to
the challenged action of the defendant,
and not . .. thle] result [of] the indepen-
dent action of some third party not be-
fore the court.” Third, it must be “like-
ly)” as opposed to merely “speculative,”
that the injury will be “redressed by a
favorable decision.”

504 U.S. at 560, 112 S.Ct. 2130 (internal
citations and footnote omitted).

[2] Lack of standing is a defect in sub-
ject matter jurisdietion. See Haase v. Ses-
stons, 835 F.2d 902, 906 (D.C.Cir.1987)
(citing Bender v Willinmsport Area
School District, 475 U.S. 534, 541, 106
S.Ct. 1326, 89 L.Ed.2d 501 (1985)); see
also Corrigon, 883 F.2d at 348 (“standing
is essential to the exercise of jurisdiction,
and ... Jack of standing can be raised at
any time by a party or by the court™)
(citing Umnited States v. One 18th Century
Colombian Monstrance, 797 F.2d 1370,
1374 (5th Cir.1986), cert. denied, 481 UK.
1014, 107 S.Ct. 1889, 95 L.Ed.2d 496
(1987)).

[3,4] Federal district courts have the
unique power to make factwal findings
which are decisive of subject matter juris-
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diction. See Williomson v. Tucker, 645
F.2d 404, 413 (5th Cir.1981) (citing, among
other anthorities, Land v. Dollar, 330 U.S.
731, 785 n. 4, 67 S.Ct. 1009, 91 L.Ed. 1209
(1947)), cert. denied, 454 V.8, 897, 102
3.Ct. 396, 70 L.Ed.2d 212 (1981). The
distriet court has the power to dismiss for
lack of subjeet matter jurisdiction—and
thus for lack of standing—on any one of
three separate bases: “(1) the complaint
alone; (2) the complaint supplemented by
undisputed facts evidenced in the record;
or (3) the complaint supplemented by un-
disputed facts plus the eourt’s resclution of
disputed facts.” Williamson, 645 F2d at
413; Robinson v. TCI/US West Communi-
cations Inc, 117 F.3d 900, 904 (5th Cir.
1997); see also Hawse, 835 F.2d at 907
(noting that, to the extent the assessment
of a plaintiff’s standing turns on factual
evidence, a court may consider all matters
developed in the record at the time of its
decision).

[51 ATS asserts that the plaintiffs lack
standing because they have not sustained
an injury-in-fact and because the traffie
citations are not fairly traceable to ATS’s
failure {6 obtain 2 license. Motion to Dis-
miss at 8. ATS argues that having to pay
a civil penalty to redress a traffic violation
cannot constitute an injury-in-fact. Id.
Moreover, ATS contends, even if there
were a ftrue injury-in-fact, there is no
causal connection between AT®s failure to
obtain the license on the one hand, and
the infury to plaintiffs on the other. Id
at 8-9. The plaintiffs respond that their
injuries flow from their traffic citations
and associated traffic fines, which were
based “solely and entirely” upon evidence
collected by ATS using its red-light cam-
era system. Brief in Support of Plaintiff's
Response to ATSs Motion to Dismiss

3. . Texas law proscribes the use of evidence
against a criminal defendant when such evi-
dence is obtained in wviolation of any Texas

(“Response Brief”) at 4. The plaintiffs ar-
gue that such evidence was obtained in
contravention of the PSA’s provisions,
which require investigations companies to
obtain state licenges. Jd. at 7, 9-10.

[6] The plaintiffs bear the burden of
showing they possess the requisite stand-
ing to bring this case, and at the pleading
stage, “general factual allegations of injury
resulting from the defendant’s conduct
may suffice, for on a motion to dismiss we
‘presumle] that general allegations em-
brace those specific facts that are neces-
sary to support the claim.”” See Lujan,
504 U.S. at 561, 112 S.Ct. 2130 (guoting
Logon . v. National Wildlife Federation,
497 U5, 871, 889, 110 S.Ct. 3177, 111
L.Ed.2d 695 (1990)). The plaintiffs allege
that they received traffic citations that
were Issued as a result of improperly ac-
guired evidence. Complaint 154, 12; Re-
sponse Brief at 2. The plaintiffs do not
demonstrate how ATSs possession of a
license would have prevented plaintiffs’
traffic tickets, but at this stage of the case,
they need not do so. See Lujan, 504 U.S.
at 561, 112 S.Ct. 2130. The plaintiffs as-
sert that they have paid $75 fines to the
cities based upon mproperly collected pho-
tographic evidence. Response Brief at 2.
It is conceivable that plaintiffs have an
interest in not being charged with {raffic
violations based upon evidence collected in
violation of Texas law?® Taking, as it
must, the plaintiffs’ factual allegations as
true, and presuming that the plaintiffs’
general allegations embrace specifie faets
necessary to support their claims, see La-
Jom, 504 UL, at 561, 112 S.Ct. 2130, the
court finds that the plaintiffs have, at this
stage of the case, aptly demonstrated that
an injury of a legally protected interest
may exist, and as such, have fulfilled the

law. See Tex.Code.Crim. Proc. Ann. art.
38.23{a) (Vernon 2005 & Supp. 2008).
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requirements of the first prong of the
standing analysis.

[7] The plaintiffs’ allegations also suffi-
ciently demonstrate that their injuries are
fairly traceable to ATS’s installation of the
red-light cameras without a license. That
is, the plaintiffs assert that the evidence
giving rise to their traffic violations was
flegally obtained since ATS did not comply
with the alleged licensing requirements of
the PSA. Complaint T112. Therefore, for
purposes of establishing standing at this
stage of the case, the plaintiffs have shown
that their alleged injuries are fairly tracea-
ble to ATSs conduct. Accordingly, the
second prong of the standing analysis is
satisfied.. Since a favorable outcome for
the plaintiffs could conceivably redress
their injuries, the court finds that the
plaintiffs have established the requisite
standing to pursue this claim, and ATSs
motion to dismiss plaintiffs’ elaims for lack
of standing is denied.

B. Motion to Dismiss for Failure
to State a Claim

The defendants also move to disrniss the
case pursuant to Federal Rule of Civil
Procedure 12(b)(6), alleging that the plain-
tiffs have failed to state a claim upon
which relief can be granted. Motion to
Dismiss at 9. “To survive a Rule 12(b)(6)
motion, the plaintiff must plead ‘encugh
facts to state a claim to relief that is

- plausible on its face’!” In re Katrina

Canal Breaches Litigation, 495 F.3d 191,
205 (5th Cir.2007) (quoting Bell Atlamtic
Corporation v. Twombly, 550 U.S. 544, 127
S.Ct. 1955, 1974, 167 L.Ed.2d 929 (2007)),
cert. denied, — U.8. —, 128 8.Ct. 1230,
170 L.Ed.2d 63 (2008). -“While a complaint

4. The PSA provides that a person acts as an
investigations company if the persen “en-
gages in the business of securing, or accepts
employment to securs, evidence for use be-
fore a court, board, officer, or investigating

attacked by a Rule 12(b)(6) motion to dis-
miss does not need detailed factual allega-
tions, & plaintiffs obligation to provide the
grounds of his entitlement to relief re-
quires more than labels and conclusions,
and a formulaic recitation of the elements
of a cause of action will not do.” Twom-
bly, 127 S.Ct. at 1964-65 (citations, quota-
tions marks, and brackets omitted). “Fac-
tual allegations must be enough to raise a
right to relief above the speculative level,
on the assumption that all the allegations
in the complaint are true (even if donbtful
in fact).” Katrine Conal, 495 F.3d at 205
{quoting Twombiy, 127 S.Ci. at 1965).
“The court accepts all well-pleaded facts as
true, viewing them in the light most favor-
able to the plaintiff” Id. (internal quota-
tion marks omitted) (quoting Martin K
Eby Construction Comporny v Dollas
Area Ropid Transit 369 F.8d 464 (5th
Cir.2004)).

1. The Licensing Reguirement

[8] The plaintiffs assert that ATS, as a
provider of the red-light camera system, is
required to be licensed under the PSA
because ATS is an investigations company
within the meaning of the statute. Com-
plaint 112* The plaintiffs further assert
that ATS’s faflure to obtain the License in
violation of the PSA’s licensing require-
ments constitutes negligence per se. Id.
117-19. ATS, on the other hand, con-
tends that the PSA’s licensing require-
ments are inapplicable to ATS, since ATS
is acting as a government agent when it
administers the red-light camera system
on behalf of the cities. Motion to Dismiss
at 11. ATS also points the eourt to an
opinion of the Texas Private Security
Board as support for the proposition that

committee.” Tex, Oce.Code Ann.
§ 1702.104{2)(2) (Vernon 2004 & Supp.
2008). Thus, plaintiffs argue, ATS is an in-
vestigation company and is subject to the
licensing requirements of § 1702.101,
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the PSA does not apply to companies like
ATS that contract with municipalities to
install red-light camera systems. Id. at
12-13.

The Texas Private Security Board (the
“Board”} is the state agency charged with
enforcing the PSA. See Tex. Occ.Code
Amn. § 1T02.005(a) (Vernon 2004); see
also § 1702.002(1-b) (Vernon 2004 &
Supp. 2008). The Texas Legislature has
delegated to the Board responsibility for
licensing investigations ecompanies, and the
Board is authorized to regulate all license
holders. Id. §§ 1702.004(2)(1), (5). 'The
Board has publicly opined that § 1702
does not require those companies that “as-
sist a municipality with the sdministration
of a photographic traffic signal enforce-
ment system to obtain licenses as private
investigators.” See Opinion of the Texas
Private Security Bureau (“Board Opin-
ion”), attached as exhibit A to ATS's Ap-
pendix to its Motion to Dismiss. This is
based on the Board’s understanding that
photographic traffic systems with which
the Board is familiar “are operated and
overseen by the municipalities, not by the
contractors.” Id. Importantly, the Board
acknowledges that its opinion that contrac-
tors who provide red-light cameras do not
require licensure under the PSA is based
on the Board’s “understanding of the most
common contractual arrangements and
may not be applicable to all such contracts
between governmental entities and private
vendors.” Id.

Texas administrative law allows the
court to afford deferemce to the Board’s
expressed opinion. See Dodd v Meno,
870 B W.2d 4, 7 (Tex.1994) (“Construction
of a statute by the administrative agency
charged with its enforcement is entitled to
serious consideration, so long as the con-
struction is reasonable and does not eon-
tradict the plain language of the statute.™);
see also Tex. Gov't Code Ann. § 311.023(6)

(Vernon 2005 & Supp. 2008) (in construing
a statute, a court may consider, among
other things, the “administrative construc-
tion of the statute™. However, because
the court cannot, at thisz stage, ascertain
whether the redlight cameras at issue are
operated and overseen by the cities rather
than ATS, the court cannot determine
whether the system fits within the com-
mon contractual arrangements upon which
the Board’'s opinion is based, or whether,
alternatively, AT®’s contractual arrange-
ments with the cities are instead of the
type that would bring them within the
Board’s stated exception. See Board
Opinion (noting that there may be types of
red-light carmera contracting arrangements
to which the Board’s opinion would not
apply). It may well be that ATSs red-
light camera system iz precisely the kind
of system that the Board believes is not-
subject to the Act's licensing require-
ments. At the pleading stage, however,
the court simply eannot make that deter-
mination on the scant reecord sub judice
Thus, the court cannot dismiss plaintiffs’
claims purely upon the basis that ATS is
not required to obtain a PSA license.

2. Negligence Per Se

[9,10] Because the court cammot, at
this stage, determine whether ATS is re-
quired by the PSA to be licensed, the court
will evalnate the plaintiffs’ negligence per
se claims to determine whether those
claims pass Rule 12(b)(6) muster. The
negligence per se tort concept allows a
civil court to adopt a legislatively imposed
standard of conduct as the standard of a
reasonably prudent person. See Carter v
William Somwmerville & Son, Inc, 584
S.W.2d 274, 278 (Tex.1979). “When a stat-
ute eriminalizes conduct that is also gov-
erned by a common law duty, as in the
case of a traffic regulation, applying negli-
gence per se causes no great change in the
law because violating the statutory stan-
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dard of eonduet would usually also be neg-
ligence under a common law reasonable-
ness standard”® Perry o SN, 973
S.W.2d 301, 306 (Tex.1998) {(citations omit-
fed). “But recognizing a new, purely stat-
utory duty can have an extreme effect
upon the common law of negligence when
it allows a cause of action where the com-
mon law would not” Id. (citations and
internal quotations omitted). “The thresh-
old questions in a negligenee per se case
are whether the plaintiff belongs to the
class that the statute was intended to pro-
tect and whether the plaintiffs injury is of
a type that the statute was designed to
prevent.” Osti v Saylors, 991 S W.2d 322,
327 (Tex.App.-Houston [lst Dist.] 1999,
pet. denied) (citations omitted).

The PSA prohibits a person from engag-
ing “in the business of securing, or accept-

‘ing employment to secure, evidence for use

before 2 court, board, officer, or investigat-
ing committee” without first obtaining a
license to do so. Tex. Oce.Code. Ann.
§8 1702101, 1702104 (Vernon 2004 &
Supp. 2008). Because the court cannot, at
this stage of the ease, determine whether
the PSA’s licensing requirements apply o
ATS (or other companies like it), ATSs
motion to dismiss will turn on whether
violation of those licensing provisions can
serve as an appropriate basis for & claim of
negligence per se.

ATS asserts that the PSA was not
meant to “prevent people from receiving
traffic citations,” and thus concludes that

5. The PSA provides that a failure to obtain a
required license under the Act is a Class A
misdemeanor. Tex. Oce.Code Anm.
§ 1702.388(b) (Vernon 2004 & Supp. 2008).

6. The licensing provisions contained within
the PSA reveal the Texas Legislature's pri-
mary aim in enacting the licensing require-
ments was to prevent those with a criminal
background from influencing the criminal in-
vestigations  process. For  example,
§ 1702.113 requires that an applicant for a

the plaintiffs have not experienced the
kind of harm that licensing requirements
found in § 1702 were intended to prevent.
Motion to Dismiss at 24-25. ATS, though,
misapplies the threshold questions artiey-
lated in Osti and recognized by the Texas
Supreme Court in Perry. While the intent
of the Texas Legislature in enacting the
PSA may well not have been to prevent
traffic ordinance violators from receiving
traffic citations, the legislature may have
been concerned with preventing those with
criminal records or those who are not oth-
erwise licensed under the PSA from aecu-
mulating evidence to use against those ac-
cused of violating traffic {or other) lawsS
Thus, at least arguably, the plaintiffs may
be within the class of persons § 1702 was
meant to protect, and the plaintiffs may
have therefore suffered the kind of injury
that the PSA’s lcensing requirement was
intended to prevent. Even so, the court
concledes that § 1702 does not establish a
standard of eivil liability from which a
negligence per se cause of action can arise.

[11] In Perry v SN, the Texas Su-
preme Court outlined several factors to be
considered in determining whether it is
appropriate to impose tort Hability for vio-
lations of a particular statute. 973 S.W.2d
at 307-09. Among the Perry factors are
the following:

(1) whether the -statute is the sole

source of any tort duty from the defen-

dant to the plaintiff or merely supplies 2

standard of conduct for an existing com-

private investigations license must not (1)
have been convicted of two or more felony
offenses; (2) have been convicted of a single
felony offense within the past twenty years or
a Clags A misdemeanor within the past ten
vears; or, (3) have been charged, at the time
of application, with the commission of a Class
A misdemeanor or felony offense. Tex. Oce.
Code Ann. § 1702.113 (Vernon 2004 & Supp.
2008).
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mon law duty; (2) whether the statute
puts the public on notice by clearly de-
fining the required conduect; (3) whether
the statute would impose Hability with-
out fault; (4) whether negligence per se
would result in ruinous damages dispro-
portionate to the seriousness of the stat-
utory viclation, particularly if the Habili-
ty would fall on a broad and wide range
of collateral wrongdoers; and (5) wheth-
er the plaintiffs injury is a direct or
indirect result of the violation of the
statute.
Id. at 309.

These factors are not necessarily exclu-
sive, nor is the issue properly resolved
by merely counting how many faetors
lean each way. Rather, we set out these
considerations as guides to assist a court
in answering the ultimate question of
whether imposing tort liability for viola-
tions of a criminal statute is fair, worka-
ble, and wise.

Id. at 306. Accordingly, the court will
consider the Perry factors in turn.

[12] The firat factor ceniers on wheth-
er the statute at issue is the sole source of
any tort duty owed by the defendant to the
plaintiff or whether the statute instead
“merely supplies 2 standard of eonduct for
an existing common law duty[.]” Id. at
309. As noted in Perry, in most cases
where a negligence per se cause of sction
will be found to apply, the defendant al-
ready owed the plaintiff a preexisting com-
mon law duty, and the “statute’s role is
merely to define more precisely what con-
duet breaches that duty.” Id. at 306.
ATS asserts, and the court agrees, that
there is no preexisting common law duty
that would require ATS to obtain a private
Investigations license before it installed
red-light cameras for municipalities. At-
taching a negligenee per se claim to the
licensing requirements of the PSA, then,
would doubtless “have an extreme effect

upon the common law of neghligence [be-
cause] it allows & cause of action where the
common law does not.” Id. (internal quo-
tations omitted). This factor thus weighs
against allowing the plaintiffs’ negligence
per se claim.

The fourth Perry factor requires the
court to consider whether permitting the
plaintiffs’ negligence per se claim would
impose ruinous damages disproportionate
to the seriousness of the statutory viola-
tion. See id. at 308. The plaintiffs seek a
three-million dollar damage award based
upon ATS’s failure to obtain a $350 license.
See Tex. Occ.Code Ann, § 1702.062(a)
(Vernon 2004 & Supp. 2008). Notwith-
standing the court’s hesitation that the
licensing requirement of § 1702.101 (see
Section ILB.1, supra) even applies to
ATS, there can be no question that the
damages sought by the plaintiffs are
grossly disproportionate to the seriousness
of violating the Act’s licensing require-'
ment. Thus, this marked disproportionali-
ty likewise counsels against the imputation
of 2 negligence per se claim in connection
with a failure to obtain a private investiga-
tions license.

The fifth Perry factor centers on wheth-
er the plaintiffs’ injuries result direetly or
indirectly from the violation of the statuie.
Perry, 978 SW.2d at 308. Here, the plain-
Hfs’ injuries—receiving traffic citations
for disobeying traffic laws—are only indi-
rectly related to ATS’s alleged violation of
the licensing statute. That is, whether or
not ATS was properly licensed under
§ 1702.101 has liitle, if any, bearing on the
plaintiffs’ compliance with the traffic laws.
Although, as noted in section ILA ahove,
Texas law affords eriminal defendants the
right to exclude improperly obtained evi-
dence against them, AT®s failure to obtain
a private investigations license—if one is
even required—cannot be sald to be the
direet eause of the plaintiffs’ traffic viola-
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tions. Although ATS’s collection of the
photographic evidence without a license
may have played a part in the ultimate
issuance of traffic citations to the plaintiffs,
the causal connection is indirect at best,
and thus this factor also eounsels against
attaching a negligence per se cause of
action to the PSA’s licensing requirement.

The second and third Perry factors,

which eoncern whether the statute puts .

the public on notice by clearly defining the
required conduct, and whether the statute
would impose liability without fault, are
less relevant to the case at hand. See 973
S.W2d at 309. Consequently, these two
factors do not add mueh in the way of
Mumination in the instant case. In light of
the persnasive force of the other three
factors, the court finds that, on balance,

- the Perry analysis weighs against an appli-

cation of negligence per se to the PSA’s
licensing requirement.

Beyond Perry, other considerations like-
wise counsel against a negligence per se
application in this case. For example,
courts will also consider legislative intent
in determining whether violation of a penal
statute gives rise to & concomitani civil
cause of action. Reeder v. Daniel, 61
S.Wa3d 359, 362 (Tex.2001) (noting that
legislative intent bears on the negligence
per se analysis); see also Smith v. Merritt,
940 S.W.2d 602, 607-08 (Tex.1997) (noting
same). The PSA already provides a com-
prehensive remedial scheme for violations
of the Act’s provisions. For example, the
PSA requires those who violate the licens-
ing provisions of § 1702.101 (including
those who contract with a person who is
required to hold a license) to pay to the
state a civil penalty of up to $10,000 per
violation. Tex. Oce.Code Ann.
§ 1702.381(a), (b) (Vernon 2004 & Supp.
2008). Moreover, the PSA requires specif-
ically that “an attorney for the depart-
ment, the attorney general’s office, or any

criminal prosecutor in [Texas]” are the
only persons authorized to bring a eivil
suit in the event one of the Aet’s provisions
is violated. Fd. § 1702.883. The Act itself
also includes a detailed eomplaint-filing
scheme that allows consumers and security
service recipients to file written com-
plaints, which the Board will then investi-
gate and adjudicate. Id. at §§ 1702.082—
084. Because the PSA provides this elabo-
rate consumer complaint scheme, and be-
cause the Act also provides that only gov-
ernment lawyers can bring civil actions for
violations of the Act’s provisions, the eourt
is persnaded that the Texas Legislature
did not intend for individuals to redress
alleged violations of the PSA through pri-
vate suil. Accordingly, an examination of
legislative intent likewise counsels against
allowing a negligence per se claim to at-
tach to a violation of the PSA’s Leensing
requirements.

The plaintiffs point the court to Mis-
souri Pacific Railroad Company v. Amer-
tean Statesman, 5562 S.W.2d 99 (Tex.1977),
in support of their argument that a negli-
genece per se eause of action should attach
to a violation of the PSA’s licensing re-
quirements. Complaint T18. In that
case, a newspaper publishing company
sued a railroad company for damages re-
sulting from a railroad car’s collision with
the publishing company’s sieel scaffolding.
Missourt Pacific Railroad, 552 SW.2d at
101. The publishing company built the
scaffolding with less clearance from the
railroad track than was required by law.
Id. The Texas Supreme Court found that
violation of the statute that contained the .
track clearance requirements constituted
negligence per se, and the publishing com-
Pany was consequently contributorily neg-
ligent for the railroad car’s collision with
the publisher’s scaffolding. Id. at 103.
Texas Supreme Court jurisprudence since
Missouri Pacific Railroad, however, has
further flluminated and refined the negli-
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gence per se doctrine. See Perry, 973
SW.2d at 304 (noting that the court will
not apply the doctrine of negligence per se
if the statute at issue does not provide “an
appropriate basis for civil Hability”). The
court in Perry was careful to note that
whether a violation of & legislative enaet-
ment or regulation is adopted into tort law
is a matter of judicial diseretion. Id. ai
304 n. 4 (citing Southern Pacific Company
v, Castro, 498 S W .24 491, 497 (Tex.1973),
and Restatement (Second) of Torts § 2888
(1965)). Thus, it is the view of this court
that Missouri Pacific, standing on its own,
is not controlling in this case.

[13] Finally, the court notes that even
If a negligence per se cause of action were
found to attach to a violation of § 1702.101,
the plaintiffs’ claims would nonetheless fail
&5 a result of the Texas economie loss rule.
See Jim Walter Homes, Inc. v. Reed, T11
S.W.2d 617, 618 (Tex.1986). This rule pro-
vides that “to be entitled to damages for
negligence, a party must plead and prove
something more than mere economic
harm.” Blanche v First Notionwide
Mortgage Corporation, 74 S.W.3d 444, 453
{Tex.App.-Dallas 2002, no pet.). More spe-
cifically, “a party must plead and prove
either a personal injury or property dam-
age as contrasted to mere economic harm.”
Ewxpress One International, Ine. v. Stein-
beck, 53 S.W.8d 895, 892 (Tex.App.-Dallas
2001, no pet.). Here, the plaintiffs have
not alleged any personal injury or proper-
ty damages. The plaintiffs allege only eco-
nomic damages consisting of individual $75
fines assessed agsinst them for running
red lghts, attorneys’ fees for prosecuting
the suit, and punitive damages. See Com-
plaint 118. Beecause plaintiffs allege only
economic damages for their negligence
claims, those claims would be dismissed

under the Texas economic loss rule even if

such claims were viable.

On the whole, the court finds that, in the
instant case, the application of a negli-
gence per se cause of action to the PSA’s
licensing requiremernts would be inconsis-
tent with both Texas negligence per se
Jjurisprudence and the Texas Legislature’s
apparent intent in enacting the statute.
Becavse it would be inappropriate to im-
pose tort lisbiity for a violation of
§ 1702.101, the court finds that the plain-
tiffs have not stated a claim upon which
relief can be granted, and thus plaintiffs’
negligence per se claims are dismissed.

C. Imjunctive Relief

The plaintiffs urge the court to impose a
permanent injunction prohibiting ATS
from acting as a private investigative agen-
cy without the appropriate lHeense. Com-
plaint 1720-22. ATS argues that the PSA
does not permit a private cauvse of action
for injunctive relief. Motion to Dismiss at
14-16. The court agrees.

[141 The PSA provides injunctive relief
for violations of its provisions. Tex. Oce.
Code Ann. § 1702.8382 (Vernon 2004 &
Supp. 2008). This provision, however, ex-
pressly limits the class of individuals who
can bring an action for an injunetion to the
following: “[aln attorney for the depart-
ment, the attorney generals office, or any
criminal prosecutor in this state.” Id
Thus, the injunctive relief plaintiffs seek
for alleged violations of the Act is unavail-
able to them, and the court therefore finds
that the PSA does not create a private
cause of action for injunctive relief in this
regard.

The plaintiffs are not without recourse,
however. They have at their disposal the
administrative remedies provided by the
very statute on which they rely in malking
their claim against ATS, e, the complaint
scheme provided by §§ 1702.082-084. Un-
der this scheme, the plaintiffs are free to
make a complaint to the Board, and the
Board will then undertake an investigation
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and adjudicate the complaint. See id.
§ 1702.082 (Vernon 2004). Because the
plaintiffs have fafled to establish that the
PSA provides a private cause of action for
injunetive relief, this claim must also be
dismissed.

IIl. CONCLUSION

For the reasons discussed herein, ATSs
motion to dismiss the plaintiffs’ claims pur-
suant to Fep. R. Cwv. P. 12(b)6) is
GRANTED.

SO ORDERED.

W
O EKEY NuvsER SvsTe
T

Eurby DECKER
V.
Chequita DUNBAR, et al.
Civil Action No. 5:06¢v210,

United States Distriet Court,
E.D. Texas,
Texarkana Division.

Sept. 29, 2008.

Background: Inmate filed pro se § 1983
action against prison officials, asserting
Eighth and Fourteenth Amendment viola-
tions, among other constitutional claims.
Officials moved for swnmary judgment.

Holdings: The District Court, David Fol-
som, J., adopting recommendation of Caro-
line M. Craven, United Siates Magistrate
Judge, held that:

(1) officials’ conduct in delaying inmate’s
use of restroom did not amount to
deliberate indifference in violation of
Fourteenth Amendment, and

(2) inmate failed to establish actual injury
in alleging he was denied access to
court.

Motion granted.

1. Constitutional Law ¢=4823
Prisons €192

Prison officials’ conduct in delaying
inmate’s use of restroom for 30 minutes
did not amount to deliberate indifference
to his medical needs in violation of Four-
teenth Amendment; delay in taking inmate
to restroom was caused by need to conduct
prisoner count, and inmate failed to dem-
onstrate that he suffered any injury as
direet result of delay. U.8.C.A. Const.
Amend. 14.

2. Prisons &156
Sentencing and Punishment ¢=1536

Prison officials’ placement of inmate
in holding cell for-90 minutes on day that
outside temperature reached 95 deprees
did not amount to eruel and unusual pun-
ishment in violation of Eighth Amendment;
even assuming holding cell was extremely
hot, 90 minutes was not exeessive period of
time rising to level of constitutional viola-
tion. U.S.C.A. Const.Amend. 8.

8. Constitutiona] Law &=2325
Prisons =265

Inmate failed to demonstrate that his
alleged Iack of access to prison’s law l-
brary resulied in dismissal of his multiple
previously filed eriminal appeals and civil
cases, and thus inmate failed io establish
actual injury required to prevail on claim
that he was denied access to court.

4. Prisons &=260, 265

Inmates have a right of access to legal
materials, and prison officials cannot deny
inmates access to court.
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United States District Court,
N.D. Texas,
Dallas Division.
Sally VERRANDOQ, on Behalf of Themselves and
Others Similarly Situated, et al., Plaintiffs,
V.
ACS STATE AND LOCAL SOLUTIONS, INC. d/
b/a LDC Collection Systems, Defendant.
Civil Action No. 3:08-CV-2241-G.

Sept. 15, 2009.

Lloyd E. Ward, Lloyd Ward PC, Dallas, TX, for
Plaintiffs.

‘Mike McKool, Jr., Lewis T. Leclair, Scott R. Jac-

obs, Anthony Matthew Garza, McKool Smith PC,
John Taylor Willett, Kevin A. Kinnan, Affiliated
Computer Services Inc., Dallas, TX, for Defendant.

MEMORANDUM OPINION AND ORDER
A. JOE FISH, Senior District Judge.

*1 Before the court is the motion of the defendant,
ACS State and Local Solutions, Inec., d/b/a/ LDC
Collection Systems (“ACS™), to dismiss the
plaintiffs' claims purspant to Federal Rule of Civil
Procedure 12(b)(6) for failure to state a claim upon
which relief can be granted. For the reasoms set
forth below, the motion is granted.

L BACKGROUND

On December 19, 2008, Sally Verrando, Stephen
Ochs, and James Sigler (collectively, ‘plamnffs”)
filed this case against ACS on behalf of themselves
and others similarly situated, alleging that their suit
should be certified as a class action. Original Com-
plaint (“Complaint™} 7 13.
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The plaintiffs' claims arise out of a “Notice of Vicl-
ation” for “Ruaning a Red Light” each received in
violation of the City of Dallas, Texas's, Code of Or-
dinances, Article XX, Section 28.207. Complaint
9. Each of the plaintiffs individually received such
a “Notice of Violation” on the following dates:
Sally Verrando on or about November 12, 2008;
Stephen Ochs on or about November 20, 2008; and
James Sigler on or about January 23, 2008. Id.

Plaintiffs aver that ACS is the party that sold red
light cameras to the City of Dallas. Id. § 12. Pre-
sumably, the City of Dallas issued violations to the
plaintiffs on the basis of photographs taken by these
red light cameras operated by ACS. Id. To engage
in such an enterprise, the plaintiffs allege, ACS is
required to possess a license under Texas Occupa-
tions Code 1702.101, et seq., which ACS allegedly
does not have. Id. 15, 11, 12.

The plaintiffs allege negligence per se based on vi-
olations by ACS of the Texas Occupations Code, §
1702.101, er seq. (Vernon 2004), and Texas Trans-
portation Code, § 707, et seq. (Vernon 2004). Com-
plaint 9§ 17-23. Texas Occupations Code §
1702.10]1 states that a person may not act as an in-
vestigations company unless he or she holds 2 k-
cense. Under this statue, a person (or company) acts
as an investigations company if he/shefit “engages
in the business of securing, or accepts employment
to secure, evidence for use before a court, board,
officer, or investigations committee.” Id §
1702.104(a)(2). Texas Transportation Code, §
707.001, et seq., became effective on September 1,
2007, as a means for establishing the procedure by
which local entifies could use cameras at stop lights
to photograph and cite drivers who llegally run
through red lights. Complaint 4 10. This includes
the means by which a municipality can contract for

- certain duties to be performed by a vendor. Id 4 21.

The plaintiffs allege that ACS has been reporting
non-payment of citations to the credit bureau, res-
ulting in a violation of the statute, and is negligence
per se. Id, 7§ 22-23,

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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ACS moves-to dismiss the plaintiffs' claims against
it on the grounds that (1) the plaintiffs lack standing
to pursue their negligence per se claims under the
Texas Occupations Code, and (2) the Texas Trans-
portation Code does not create a duty actionable in
tort.

. ANALYSIS
A. Standing Reguirement

*2 Article I of the United States Constitution lim-
its federal courts' jurisdiction to “cases” and
“controversies.” U.S. CONST. ART. Il § 2. Stand-
ing-ie, the need to demonstrate that the plaintiff
has a direct, personal stake in the outcome of the
suit-is an “essential and unchanging part” of this
case-or-controversy requirement. Lujan v. Defend-
ers of Wildlife, 504 U.S. 555, 560, 112 S.Ct. 2130,
119 LEd.2d 351 (1992). “The federal courts are
under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of [the jurisdictional] doctrines.” United
States v. Hays, 515 U.S. 737, 742, 115 8.Ct. 2431,
132 L.Ed.2d 635 (1995) (quoting FW/PBS, Inc. v.
Dallas, 493 U.S. 215, 230-231, 110 S.Ct. 596, 107
LEd2d 603 (1990)) (internal quotation marks
omitted); see. also Sommers Drug Stores Company
Employment Profit Sharing Trust v. Corrigan, 883
F.2d 345, 348 (5th Cir.1989) (“Standing, since it
goes to the very power of the court to act, must ex-
ist at all stages of the proceeding, and not merely
when the action is initiated or during an initial ap-
peal.”) (quoting Safir v. Dole, 718 F.2d 475, 481
(D.C.Cir.1983), cert. denied 476 U.S. 1206
(1984));, University of South Alabama v. American
Tobacco Company, 168 F.3d 405, 410 (1lth
Cir.1999) (noting that “it is well settled that a fed-
eral court is obligated to inquire into subject matter
jurisdiction sua sponte whenever it may be lack-
ing.”).

As the Supreme Court explained in Lujanm, the
“irreducible constitutional mininmm of standing”
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has three elements:

First, the plaintiff[s] must have suffered an “injury
in fact”-an invasion of a legally protected interest
which is (a) concrete and particularized, and (b)
“actual or imminent, not ‘conmjectural’ or
‘hypothetical.” “ Second, there must be a causal
connection between the injury and the comduct
complained of-the injury has to be “fairly ...
trace[able] to the challenged action of the defend-
ant, and not ... thfe] result [of] the independent
action of some third party not before the court.”
Third, it must be “likely,” as opposed to merely
“speculative,” that the injury will be “redressed
by a favorable decision.”

Lujan, 504 U.S. at 560 (internal citations and foot-
note omitted).

Lack of standing is a defect in subject matter juris-
diction. See Haase v. Sessions, 835 F.2d 902, 906
(D.C.Cir.1987) (citing Bender v. Williamsport Area

. School District, 475 U.S. 534, 541, 106 S.Ct. 1326,

89 L.Ed.2d 501(1986)); see also Corrigan, 883
F.2d at 348 (“standing is essential to the exercise of
jurisdiction, and ... lack of standing can be raised at
any time by a party or by the court.”) (citing United

_ States v. One 18th Century Colombian Monstrance,

797 F.2d 1370, 1374 (5th Cir.1986), cert. denied,
481 U.S. 1014, 107 S.Ct. 1889, 95 L.Ed.2d 496
(1987)).

Federal district courts have the unique power to
make factual findings which are decisive of subject
matter jurisdiction. See Williamson v. Tucker, 645
F.2d 404, 413 (5th Cir.) (citing, among other au-
thorities, Land v. Dollar, 330 U.S. 731, 735 n. 4, 67
S.Ct. 1009, 91 L.Ed. 1209 (1947)), cert. denied,
454 1.S8. 897 (1981). The district court has the
power to dismiss for lack of subject matter jurisdic-
tion-and thus for lack of standing-on any one of
three separate bases: “(1) the complaint alone; (2)
the complaint supplemented by undisputed facts
evidenced in the record; or (3) the complaint sup-
plemented by undisputed facts plus the court's res-
olution of disputed facts.” Williumson, 645 F.2d at

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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413; Robinson v. TCHUS West Communications
Inc., 117 F.3d 900, 904 (5th Cir.1997); see also
Haase, 835 F.2d at 907 (noting that, fo the extent
the assessment of a plaintiffs standing turns on fac-
tual evidence, a court may consider all matters de-
veloped in the record at the time of its decision).

*3 Moreover, while the burden is on the party seek-
ing to invoke the federal court's subject matter jur-
isdiction to establish the requisite standing require-
ments, that burden need be met only by a prepon-
derance of the evidence. See Hartford Insurance
Group v. Lou-Con Inc, 293 ¥.3d 908, 910 (5th
Cir.2002).

Here, ACS correctly states that the plaintiffs lack
standing because they cannot show the invasion of
a legally protected right, nor can the plaintiffs
demonstrate a causal comnection between ACS's
supposed violation of the statute and the plaintiffs'
injury. Brief in Support of Defendant's Motion to
Dismiss (“Motion”) 5-6. The plaintiffs do not
definitively state a right which they believe has
been invaded. It seems clear, however, that the in-
jury they have suffered, ie., the civil fine paid, oc-
curred due to the fact that they each in turn failed to
stop at a red light and thus were captured on a cam-
era and fined. The plaintiffs do not contest the ac-
curacy of the camera, nor the unlawfilness of their
conduct, but only the need to pay a fine based on
the evidence collected by ACS and reported to the
City of Dallas. “However, [pllaintiffs do not have a
legally protected right to engage in illegal conduct
and be free from the consequences of that activity.”
Bell v. Redflex Traffic Systems, Inc, Number
4:08-CV-444-MHS-DDB, at 5 (E.D.Tex. March 25,
2009) (unpublished opinion) (Schueider, J.), at-
tached fo Appendix to Reply Brief in Support of
Defendant's Motion to Dismiss at A214.

“It is not enough to establish standing that an iden-
tifiable interest has been injured. The injured in-
terest must be one that the courts will recognize
for standing purposes ... [For example,] [{]f cus-
toms officials were to institute a new and rigor-
ous policy for inspecting packages brought in
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from other countries, standing would readily be
recognized for plaintiff who asserted an interest
in personal privacy. Standing probably would be
recognized for a business firm that asserted a
commercial injury arising from increased delay
or expense. Standing would not be recognized for
a smuggler who asserted that his drug traffic was
disrupted. Although the smuggler may have been
injured in fact, and the inspection procedures
might indeed be unlawful, the asserted interest is
not one the courts will protect.”

WRIGHT & MILLER, 13A FED. PRAC. & PROC.
§ 3531.4 (West 2008). Similarly, in the instant case,
the plaintiffs are attempting to contest their civil
fines for an illegal action. of runming a red light by
stating that the investigation procedure was not
lawful under the Texas Occupations Code.

In their response brief, the plaintiffs contend that
another injury they have suffered is the use of evid-
ence secured by an unlicensed company in the issu-
ing of their civil fines. Response to Motion to Dis-
miss filed by Defendant ACS State and Local Solu-
tions Inc., d/b/a LDC Collection Systems at 2. They
contend that the gathering of such information is a
violation of their right to privacy. Jd However, “the
cowrts do not concern themselves with the method
by which a party to a civil suit secures evidence
pertinent and material to the issues involved, and
which he adduces in support of his contention, and
hence evidence which is otherwise admissible may
not be excluded because it has been illegally and
wrongfully obtained.” Allison v. American Sureiy
Company of New York 248 SW. 829, 832
(Tex.Civ.App.-Galveston 1923, no writ). “Bvidence
illegally obtained is admissible in civil cases under
the common-law rule” State v. Taylor, 721
S.W.2d 541, 551 (Tex.App.-Tyler 1986, writ ref'd
nre.) (appraisal conducted by an unlicensed real
estate broker was admissible in a condermation
case),

*4 Further, the plaintiffs have failed to allege any
facts that show that the plaintiffs' privacy interests
were violated. Billings v. Atkinson, 489 S.W.2d

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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858, 860 (Tex.1973) (defining privacy interests);
see also Webb v. Glenbrook Owners Association,
Inc, - SW3d -, 2009 WL 2396463, *9
(Tex.App.-Dallas, Aungust 6, 2009) (elements of a
claim of invasion of privacy); see also Bell Num-
ber 4:08-CV-444.-MHS-DDB, at 4 (“Plaintiffs do
not have a protected privacy interest while sitting in
their vehicles in a public intersection™). Moreover,
the facts alleged by the plaintiff do not fit under
any of the categories of the tort “invasion of pri-
vacy” outlined in Industrial Foundation of the
South v. Texas Industrial Acciden: Board 540
S.W.2d 668 (Tex.1976), cert. denied, 430 U.S. 931,
97 S.Ct. 1550, 51 L.Ed.2d 774 (1977). Those cat-
egories include: “(1) Intrusion upon the plaintiff's
seclusion or solitude, or into his private affairs. (2)
Public disclosure of embarrassing private facts
about the plaintiff. (3) Publicity which places the
plaintiff in a false light in the public eye. (4) Ap-
propriation, for the defendant's advantage, of the
plaintiff's name or likeness.” Industrial Foundation,
540 S.W.2d at 682-83. The plaintiffs also attempt to
draw on the comparison of the federal wiretap stat-
utes discussed in Collins v. Collins, 904 S.W.2d
792 (Tex.App.-Houston [Ist Dist] 1995, writ
denied). However, “the wiretap statutes involve in-
trusion into 2 traditionally recognized zome of pri-
vacy” within private homes, whereas a public inter-
section does not fit within this category. Bell, Num-
ber 4:08-CV-444-MHS-DDR, at 7; see also Hudson
v State,, 588 S.Ww.2d 348, 351-52
(Tex.Crim.App.1979) (holding it was not a viola-
tion of privacy to photograph the exterior of a car
parked in a public parking lot).

"Moreover, the plaintiffs have not actually alleged

that they were the persons driving the car at the
time of the photograph, and “Texas does not permit
a plaintiff to recover for injury caused by the inva-
sion of another's privacy.” Wood v. Huster
Magazine, Inc, 736 F.2d 1084, 1093 (5th Cir.1984)
, cert. denied, 469 TU.S. 1107, 105 S.Ct. 783, 83
L.Ed.2d 777 (1985).

The plaintiffs also have failed to show a causal con-
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nection between the alleged violation of the Texas
Occupation Code by ACS and an ‘injury to them.
See Lujan, 504 U.S. at 560 (“[Tlhere must be a
causal connection between the injury and the con-
duct complaired ofthe injury has to be “fairly ...
trace [able] to the challenged action of the defend-
ant”). The plaintiffs have not alleged that the accur-
acy of the red light cameras was flawed or that the
pictures taken were not accurate, There are no facts
in the plaintiffs' complaint to support the idea that
ACS's failure to acquire an investigation license
was the cause-in-fact of the injury of receiving the
civil fines. Even if the court assumes arguendo that
ACS had possessed the license that is allegedly re-
quired, there would still be no change in the out-
come of the civil fines paid by the plaintiffs. Ac-
cordingly, the plaintiffs' negligence per se claim
based on Texas Occupations Code § 1702.101, et
seq., is dismissed due to lack of standing by the
plaintiffs. ‘

B. Rule 12{b)(6) Motion to Dismiss
1. The Rule 12(B)(6) Standarjd._

*5 The defendant moves to dismiss this case pursu-
ant to Federal Rule of Civil Procedure 12(b)(6).
“To survive a Rule 12(b}(6) motion, the plaintiff
must plead ‘enough facts to state a claim to relief
that is plausible on its face.” ” In re Katrina Canal
Breaches Litigation, 495 F.3d 191, 205 (5th
Cir.2007) (quoting Bell Atlantic Corporation v.
Twombly, 550 1.8, 544, 127 S.Ct. 1955, 1974, 167
L.Ed.2d 929 (2007)), cert. denied, — U.8. —-, 128
5.Ct. 1230, 170 L.Ed.2d 63 (2008). “While a com-
plaint attacked by a Rule 12(b)}(6) motion to dis-
miss does not need detailed factual allegations, a
plaintiff's obligation to provide the grounds of [her]
entitlement to relief requires more than labels and
conclusions, and a formulaic recitation of the ele-
ments of a cause of action will not do.” Twombiy,
127 8.Ct. At 1964-65 (citations, quotation marks,
and brackets omitted). “Factual allegations must be

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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enough to raise a right to relief above the speculat-
ive level, on the assumption that all the allegations
in the complaint are true (even if doubtful in fact).”
Katrina Canal, 495 F.3d at 205 (quoting Twombly,
127 8.Ct. at 1965). “The court accepts all well-
pleaded facts as true, viewing them in the light
most favorable to the plaintiff™ /d. (internal quota-
tion marks omitted) (quoting Martin K. Eby Con-
struction Company v. Dallas Avec Rapid Transit,
369 F.3d 464, 467 (5th Cir.2004)). BEven so, “the
tenet that a court must accept as true all of the al-
legations contained in a complaint is inapplicable to
legal conclusions.” Ashcroft v. Ighal, — U.S. -,
129 5.Ct. 1937, 1949, 173 L.Ed.2d 868 (May 18,
2009). In other words, “[tlhreadbare recitals of the
elements of a cause of action, supported by mere
conclusory statements, do not suffice” Id
“[Wlhere the well-pleaded facts do not permit the
court to infer more than the mere possibility of mis-
conduct, the complaint has alleged-but it has not
‘shown[n]’-‘that the pleader is entitled to relief’ »
Id. at 1950 (quoting FED. RULE CIV. PROC. &(a)
(2))-

2. Texas Transportation Code

The plaintiffs fail to state a claim under a theory of
negligence per se based on Texas Transportation
Code, Section 707.001, et seq., because the statute
is not applicable to the contract entered into
between the City of Dallas and ACS. Based on the
legislative history, this code section only applies to
contracts entered into on or after September 1,
2007. See Acts 2007, 80th ILeg., ch. 1149
(S.B.1119}, § 9 (Lexis 2007). The coniract between
the City and ACS which allowed ACS to install and
operate red light traffic cameras was signed on Oc-
tober 31, 2006. See Appendix to Defendant ASC
State & Local Solutions, Inc. d/b/a LDC Collection
Systems' Brief in Support of Defendant's Motion to
Dismiss at A38; Motion at 16. Thus, this contract is
not subject to the terms of Texas Transportation
Code, Section 707.003, and the plaintiffs have
failed to state any facts in the complaint showing
otherwise. Accordingly, ASC's motion to dismiss
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the plaintiffs’ negligence per se claim under the
Texas Transportation Code is granted.

"0, CONCLUSION

*6 For the reasons discussed above, the plaintiff's
claims on the theory of negligence per se based on
the Texas Occupations Code, § 1702.101 ef seq.,
and the Texas Transportation Code, § 707.001 e
seq., are DISMISSED. ¥

FN* As noted above, failure of the
plaintiffs to establish standing means that
the court lacks subject matter jurisdiction.
The court may also lack subject matter jur-
isdiction for another reason. The basis of
such jurisdiction alleged by the plaintiffs is
diversity of citizenship and an amount in
controversy of at least $75,000.00. See
Complaint § 6. This amount apparenily
consists of the plaintiffs' “actual damages
sustained from the issuance of the ticket,
reasonable attorney's fees, and punitive
damages in an amount of not less than
Three Million Dollars ($3,000,000.00).”
Id. 9 19. However, as pointed out by the
defendant, the plaintiffs have not pleaded
facts by which, under Texas law, they
could recover either punitive damages or
attorney's fees. Motion at 20-21. Thus,
plaintiffs' damages may consist only of the
civil fines they have paid, which appear to
fall well short of $75,000.00.

50 ORDERED.

. ND.Tex.,2009.

Verrando v. ACS State and Local Solutions, Inc.
Stip Copy, 2009 WL 2958370 (N.D.Tex.)
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OCGUPATIONS CODE
CHAPTER 1702, PRIVATE SECURITY

SUBCHAPTER A. GENERAL PROVISIONS

§1702.001. SHORT TITLE. This chapter may be cited as
the Private Security Act.

§1702.002. DEFINITIONS. In this chapter;
(1} "Alarm system" means:
(A) electronic equipment and devices designed to
detect or signal:

{i} an unauthorized entry or attempted entry of a
person or object into a residence, business, or area moni-
tored by the system; or

(i) the occurrence of a robbery or other emer-
gency; :

(B) electronic equipment and devices using a com-
puter or data processor designed to control the access of
a person, vehicle, or object through a door, gate, or en-
trance into the controlled area of a residence or business:
or

{C) a television camera or still camera system that:

(i) records or archives images of property or indi-
viduals in a public or private area of a residence or busi-
ness; or i

(i) is monitored by security personnel or ser-
vices. -

(1-a) For purposes of Subdivision (1), the term “alarm

system" does not include a telephone entry system, an .

operator for opening or closing a residential or commer-
cial gate or door, or an accessory used only to activate a
gate or door, if the system, operater, or accessory is not
connected to an alarm system.

{1-b) "Board" means the Texas Private Security
Board.

{2} "Branch office" means an office that is:

(A) identified fo the public as a place from which
business is conducted, solicited, or advertised; and
" (B) at a place othar than the principal place of busi-
ness as shown in commission records. '

(3) "Branch office license” means a permit issued by
the commission that entities a persen to operate at a
branch office as a security services contractor or investi-
gations company.

(4) "Commission” means the Texas Commission on
Private Security,

(5) "Commissioned security officer” means a security
officer to whom a security officer commission has been is-
sued by the commission.

(5-a} “"Department" means the Depariment of Public
Safety of the State of Texas.

(6) "Detection device" means an electronic device
used as a part of an alarm system, including a contral,
communications device, motion detector, door or window
switch, sound detector, vibration detector, light beam,
pressure mat, wiring, or similar device.

(6-a) "Electronic access control device" means an
electronic, electrical, or computer-based device, including
a felephone entry system, that allows access to a con-
trolled area of a business, but that is not monitored by se-
curity personnel or services and does not send a signal fo
which [aw enjorcement or emergency services respond.
The term does not include:

(A) a mechanical device, such as a deadbolt or
lock; or
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{B} an operator for opening or closing a commer-
cial gate or door or an accessory, such as a fixed or porta-
ble transmitter, card-reader, or keypad, if the operator or
accessory is used only to activate the gate or door and is
not connected fo an alarm system.

(7) "Exira job coordinator" means a peace officer
who:
{A) is employed full-time by the state or a political
subdivision of the state; and

(B) schedules other peace officers to provide
guard, patrolman, or watchman services in a private ca-
pacity who are:

(i} employed full-ime by the state or a political
subdivision of the state; and
(if) notemployed by the extra job coordinator.
(8) "Firearm" has the meaning assigned by Section
46.01, Penal Code.
(9) "Insurance agent" means:

(A) a person licensed under Subchapter B, C, D,
or E, Chapter 4051, or Chapter 981, Insurance Code;

(B) a salaried, state, or special agent; or

(C) a person authorized to represent an insurance
fund or pool created by a local government under Chapter
791, Government Code.

{10) "Investigations company" means a person who
performs the activities described by Section 1702.104.

(11} "Letter of authority” means a permit issued by
the commission that entitles the security department of a
private business or a political subdivision o employ a
commissioned security officer.

(12) "License" means a pemmit issued by the com-
mission that entitles a person o operate as a security ser-

vices contractor or investigations company.

(13} "License holder" means a person to whom the
cormmission issues a license.

(14) "Manager" means an officer or supervisor of a
corporation of & general partner of a partnership who has
the experience required by Szction 1702.119 to manage a
security services contractor or an investigations company.

(15) "Peace officer means a person who is a peace
officer under Article 2.12, Code of Criminal Procedure.

(16) "Person" includes an individual, firm, associa-
tion, company, partnership, corperation, nonprofit organi-
zation, institution, or similar entity. Section 311.005(2),
Government Code, does not apply to this subdivision.

(17)  "Personal protection officer authorization”
means a permit issued by the commission that entitles an
individual to act as a personal protection officer.

(18) "Private investigator" means an individual who
performs one or more services described by Section
1702.104, .

(19) "Registrant" means an individual who has regis-

tered with the commission under Section 1702.221.

(20) "Registration” means a permit issued by the
commission o an individua! described by Section
1702.221. :

(21) "Security officer commission" means an authori-
zation issued by the commission that entitles a security
officer to carry a firearm.

(22) “Security services contractor” means a person
who performs the activities described by Section
1702.102.

§1702.003. APPLICATION QF SUNSET ACT. The
Texas Commission on Private Security is subject to Chap-
ter 325, Government Code (Texas Sunset Act). Unless
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!

{c} A person whose pockei card has not expired is not
eligible to receive from the commission another packet
card in the same classification in which the pocket card is
held. ’

§1702.063. COMMISSION USE OF FINES. The ﬁne$
collected under this chapter may not be used to adminis-
ter this chapter,

§1702.0635. RESTRICTIONS ON CERTAIN RULES.

The commission may not adopt rules or establish un-
duly restrictive experience or education requirements that
limit & person's ability to be licensed as an electronic ac-
cess control device company or be registered as an elec-
tronic access control device installer.

§1702.064. RULES RESTRICTING ADVERTISING OR
COMPETITIVE BIDDING. (a) The commission may not
adopt rules restricting advertising or competitive bidding
by a person regulated by the commission except to pro-
hibit false, misleading, or deceptive practices by the per-
s0n.

{b) The commission may not include in its rules to pro-
hibit false, misleading, or deceptive practices by a person
regulated by the commission a rule that:

(1) restricts the person's use of any medium for ad-
vertising; .

(2) restricts the person's personal appearance or use
of the person's personal voics in an advertisement;

(3) relates o the size or duration of an advertisement
by the person; or ‘

{4) restricts the person's advertisement under a trade
name.

§1702.0645. PAYMENT OF FEES AND FINES. {a} The

commission may adopt rules regarding the method of

payment of a fee or a fine assessed under this chapter,
{b) Rules adopted under this section may:

(1) authorize the use of electronic funds transfer or a
valid credit card issued by a financial institution chartered
by a state or the federal -government or by a nationally
recognized credit organization approved by the commis-
sion; and

(2) require the payment of a discount or a reasonable
service charge for a credit card payment in addition to the
fee or the fine.

§1702.065. POWERS AND DUTIES RELATING TO
ALARM SYSTEMS INSTALLERS; CERTIFICATES OF
INSTALLATION. (a) The commission may interpret and
issue an opinion resolving & question concerning the eligi-
bility of an alarm system installation to comply with Article
5.33A, Insurance Code. A commission interpretation or
opinion relating to general conditions or an individual in-
staliation is conclusive.

(b) The commission may authorize an alam systems
company to issue a certificate of instatlation showing that
an installation complies with Asticle 5.33A, Insurance
Code. An inspection otherwise required by the Insurance
Code is not required if a cerfificate is issued under this
section. The certificate must be furnished to the insurer,
and the insurer shall determine whether the person's
property is in compliance with Article 5.33A, Insurance
Code, taking into consideration the installers certificate
and information from any other investigation the insurer
determines to be appropriate.
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§1702.066. . SERVICE OF ‘PROCESS; SERVICE OF
DOCUMENTS ON COMMISSION. Legal process - and
documents required by law to be served on or filed with
the commission must be served on or filed with the direc-
tor at the designated office of the commission.

§1702.067. COMMISSION RECORDS; EVIDENCE. An

official record of the commission or an affidavit by the di-
rector as to the content of the record is prima facie evi-
dence of a matter required to be kept by the commission.

§1702.068. APPEAL BOND NOT REQUIRED. The com-
mission is not required to give an appeal bond in any
cause arising under this chapter.

§1702.069. ANNUAL REPORT. The commission shall

+ file annually with the governor and the presiding officer of

each house of the legislature a complete and detailed
written report accounting for all money received and dis-
bursed by the commission in the preceding fiscal year.
The form of the annual report and the reporting time are
as provided in the General Appropriations Act. ‘

SUBCHAPTER E. PUBLIC INTEREST INFORMATION
AND COMPLAINT PROCEDURES '

§1702.081. PUBLIC INTEREST INFORMATION. (a) The
commission shall prepare informaticn of interest to con-
sumers or recipients of services regulated under this
chapter describing the commission's regulatory functions
and the procedures by which complaints are filed with and
resolved by the commission, ’

{b} The commission shall make the information avail-
able to the public and appropriate state agencies.

§1702.082. COMFLAINTS. (a) The commission by rule
shall establish methods by which consumers and service -
recipients are nofified of the name, mailing address, and
telephone number of the commission for the purpose of
directing complaints to the commission. The commission
may provide for that notice:

(1) on each registration form, application, or written
contract for services of a person regulated under this
chapter;

(2) on a sign prominently displayed in the place of
business of each person regulated under this chapter; or

{3) in a bill for services provided by a person regu-
lated under this chapter.

{b) The commission shall maintain a file on each written
complaint filed with the commission. The file must include:

{1} the name of the person who filed the complaint;

{2} the date the complaint is received by the commis-
sion;

(3) the subject matter of the complaint;

{4} the name of each person contacted in relation to
the complaint;

{5) a summary of the results of the review or investi-
gation of the complaint; and

(8) an explanation of the reason the file was closed, if
the agency closed the file without taking action other than
to investigate the complaint.

(c) The cemmission shall provide to the person filing the
complaint a copy of the commission's policies and proce-
dures relating to complaint investigation and resojution.

{d) Unless it would jeopardize an undercover investiga-
tion, the commission shall provide to each person who is
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a subject of the complaint a copy of the cotmmission's pol-
icies and procedures relating fo complaint investigation
and resolution.

(e) The commission, at least quarterly until final disposi-
tion of the complaint, shall notify the person filing the com-
plaint and each person who is a subject of the complaint
of the status of the investigation unless the notice would
jeopardize an undercover investigation.

§1702.083. PUBLIC PARTICIPATION. The commission
shall develop and implement policies that provide the pub-
lic with a reasonabie opportunity to appear before the
commission and to speak on any issue under the commis-
sion's jurisdiction. .

§1702.084. PUBLIC ACCESS TO CERTAIN RECORDS
OF DISCIPLINARY ACTIONS. (a) The commission shall
make available to the public through a toll-free telephone
number, Intemet website, or other easily accessible me-
dium determined by the commission the following infor-
mation relating to a disciplinary action taken during the
preceding three years regarding a person regulated by
the commission:
(1) the identity of the persan;
(2) the nature of the complaint that was the basis of
the disciplinary action taken against the persen; and
(3) the disciplinary action taken by the commission.
{b) In providing the information, the commission shali
present the information in an impartial manner, use lan-
guage that is commonly understood, and, if possible,
avoid jargon specific to the security industry.
{c) The commission shall update the information on a
monthly basis,

(d) The commission shall maintain the confidentiality of

information regarding the identification of a complainant.

§1702.085. CONFIDENTIALITY OF RECORDS.
Records maintained by the department under this chap-
ter on the home address, home telephone number,
driver's license number, or social security number of an
applicant or a license holder, registrant, or security officer
commission holder are confidential and are not subject to

mandatory disclosure under Chapier 552, Geovernment
Code.

SﬂBCHAPTER F, LICENSING AND DUTIES OF INVES-
TIGATIONS COMPANIES AND SECURITY SERVICES
CONTRACTORS

§1702.101. INVESTIGATIONS COMPANY LICENSE RE-
QUIRED. Unless the person holds a license as an inves-
tigations company, a person may not;

(1) act as an investigations company; .

(2) offer to perform the services of an investigations
company; or

(3) engage in business acfivity for which a license is
required under this chapter.

§1702.102. SECURITY SERVICES CONTRACTOR LI-
CENSE REQUIRED; SCOPE OF LICENSE. {a) Unless
the person holds a license as a security services contrac-
tor, a person may not:

(1) act as an alarm systems company, armorad car
company, courier company, guard company, guard dog
campany, locksmith company, or private security consult-
ant company;
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(2) offer to perform the services of a company in
Subdivision (1); or

(3) engage in business activity for which a license is
required under this chapter. .

{b) A person licensed only as a security services con-
tractor may not conduct an investigation other than an in-
vestigation -incidental io the loss, misappropriation, or
concealment of properly that the person has been en-
gaged to protect.

§1702.1025. ELECTRONIC ACCESS CONTROL DE-
VICE COMPANY LICENSE REQUIRED; SCOPE OF LI-
CENSE. (&} Unless the person holds a license as an
electronic access control device company, a person may
not:

(1) act as an elecironic access control device com-
pany;

{2) offer to perform the services of an electronic ac-
cess control device company; or

{3) engage in business activity for which a license is
required under this chapter,

(b) A person licensed as anh electronic access control
device company may not install alarm systems unless oth-
erwise licensed or registered to install alarm systems
under this chapter.

§1702.103. CLASSIFICATION AND LIMITATION OF LI-
CENSES. (a) The license classifications are;

{1) Class A; investigations company license, covering
operations of an investigations company;

(2) Class B: security services contractor license, cov-
ering operations of a security services contractor;

(3) Class C: covering the operations included within
Class A and Class B; and '

(4} Class D: electronic access control device license,
covering operations of an electronic access control device
company.

{b) A Class A, B, C, or D license does not authorize the
license holder to perform a service for which the license
holder has not qualified. A person may not engage in an
operation ouiside the scope of that person's license. The
commission shall indicate on the license the services the
license holder is authorized to perform. The license holder
may not perform a service unless it is indicated on the Ii-
censge, .

{c) A license is not assignable unless the assignment is
approved in advance by the commission.

{d) The commission shall prescribe by rule the proce-
dure under which a license may be terminated.

§1702.104. INVESTIGATIONS COMPANY. (a) A per-
son acts as an investigations company for the purposes of
this chapter if the person:

(1) engages in the business of obtaining or furnish-
ing, or accepts employment to obtain or furnish, informa-
tion related to:

(A) crime or wrongs done or threatened against a
state or the United States;
(B) the identity, habits, business, occupation,

‘knowledge, efficiency, loyalty, movement, location, affifia-

tions, associations, transactions, acts, reputation, or char-
acter of a person;

(C} the location, disposition, or recovery of lost or
stolen property; or

{D) the cause or responsibility for a fire, ibel, loss,
accident, damage, or injury to a person or to property;
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(2) engages in the business of securing, or accepts
employment fo secure, evidence for use before a court,
board, officer, or investigating. committes;

(3) engages in ihe business of securing, or accepts

‘employment to secure, the electranic tracking of the loca-

tion of an. individual or motor vehicle other than for crimi-
nal justice purposes by or on behalf of a governmental
entity; or

(4) engages in the business of protecting, or accepts
employment to protect, an individual from bodily harm
through the use of a personal protection ofiicer.

(b) For purposes of Subsection (a)(1), obtaining or fur-
nishing information includes information obtained or fur-
nished through the review and analysis of, and the
investigation into the content of, computer-based data not
available to the public.

§1702.1045. PRIVATE SECUR[TY.CONSULTING COM-

PANY. A person acts as a private security consulting
company for purposes of this chaptar if the person ;

(1) consults, advises, trains, or specifies or recom-
mends products, services, methods, or procedures in the
security or loss prevention industry;

(2) provides a service described by Subdivision (1)
on an independent basis and without being affiliated with
a particular service or product; and :

(3) meets the experience requirements established
by the board. ‘

§1702.105, ALARM SYSTEMS COMPANY. A person
acts as an alarm systems company for the purposes of
this chapter if the person sells, installs, services, monitors,
or responds to an alarm system or detection device.

§1702.1055. ELECTRONIC ACCESS CONTROL DE-
VICE COMPANY. A person acts as an electronic access
contro! device company for the purposes of this chapter if
the person installs or maintains an electronic access con-
trol device. :

§1702.1056. LOCKSMITH COMPANY. (a) A" person
acts as a locksmith company for the purposes of this
chapter if the person: . .

(1) sells, installs, services, or maintains mechanical
security devices, including deadbolts and locks:

(2) advertises services offered by the company using
thHtHP “®FksP th”; RU ‘ .

(3) bFOGHE thH tHP “GFksP ith” In thH FRP SDny's
name. :

(b) This section does not apply to a hotel, as that term is

defined by Section 156.001, Tax Code.

§1702.106. ARMORED CAR COMPANY. A person acts
as an armored car company for the purposes of this chap-
ter if the person provides secured and protected transpor-
fation of valuables, including money, coins, bullion,
securities, bonds, or jewelry.

§1702.107. COURIER COMPANY. A person acls as a
courier company for purposes of this chapter if the person
fransports ofr offers to transport under armed guard an
item that requires expeditious delivery, including & docu-
rment, map, stock, bond, or check.

§1702.108. GUARD COMPANY. A person acts as a
guard company for the purposes of this chapter if the per-
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son employs an individual described by Section
1702.323(d) or engages in the business of or undertakes
to provide a private watchman, guard, or street patrol ser-
vice on a contractual basis for another person to;

{1} prevent entry, larceny, vandalism, abuse, fire, or
trespass on private property;

{2) prevent, observe, or detect unauthorized activity
on private property;

. {3) control, regulate, or direct the movement of the
public, whether by vehicle or otherwise, only to the extent
and for the time directly and specifically required to en-
sure the protection of property;

{4) protect an individual from bodily harm including
through the use of a personal protection officer; or

(5) perform a function similar to a function listed in
this section.

§1702.109. GUARD DOG COMPANY. A person acts as
a guard dog company for the purposes of this chapter if
the person places, rents, sells, or frains a dog used to:

(1) protect an individual or property; or

{2) conduct an investigation.

§1702.410. APPLICATION FOR LICENSE. An applica-
tion for a license under this chapter must be in the form
prescribed by the commission and include:

(1) the full name and business address of the appli-
cant;

{2) the name under which the applicant intends to do
business;

(3) a statement as 10 the general nature of the busi-
ness in which the applicant intends to engage;

(4) a statement as to the classification for which the
applicant requests qualification;

(5) if the applicant is an entity other than an individ-
ual, the full rame and residence address of each partner,
oificer, and director of the applicant, and of the applicant's
manager; ‘

(6) if the applicant is an individual, two classifiable
sets of fingerprints of the applicant or, if the applicant is an
entity other than an individual, of each officer and of each
partner or sharehelder who owns at least a 25 percent in-
ferest in the appilicant;

{7} a verified statement of the applicant's experience
qualifications in the particular classification in which the
applicant is applying;

(8} a report from the Texas Department of Public
Safety stating the applicant's record of any convictions for
a Class B misdemeanor or equivalent offense or a greater
offense;

(9) the social security number of the individual mak-
ing the application; and .

{10) other information, evidence, statements, or dos-
uments required by the commission.’

§1702.111. ISSUANCE OF BRANCH OFFICE LI-
CENSE. (a} A license holder, in accordance with Section
1702.129, shall notify the commission in writing of the es-
tablishment of a branch office and file in writing with the
commission the address of the branch office.

(b} On application by a license holder, the commission
shall issue a branch office license.

§1702.112. FORM OF LICENSE. The commissicn shall
prescribe the form of a license, incluging a branch office li-
cense. The license must include:
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{c) A person required to testify or to produce a record or
document on any matter properly under inguiry by the
commission who refuses to festify or to produce the
record or document on the ground that the testimony or
the production of the record or document would incrimi-
nate or tend to incriminate the person is nonetheless re-

quired fo testify or to produce the record or document. A -

person who is required to tesiify or fo produce a record or
document under this subsection is not subject to indict-
ment or prosecution for a transaction, matter, or thing con-
cerning which the person iruthfully testifies or produces
evidence,

{d) If a witness refuses to obey a subpoena or to give
evidence relevant to proper inquiry by the commission,
the commission may petition a district court of the county
in which the hearing is held to compel the witness o obey
the subpoena or to give the evidence. The court shall im-
mediately issue process to the witness and shall hold a
hearing on the petition as soon as possible.

(e) An investigator employed by the commission may
fake statements under oath in an investigation of a matter
covered by this chapter. '

§1702,368. NOTIFICATION OF CONVICTION FOR
CERTAIN OFFENSES. The Texas Department of Public
Safety shall notify the commission and the police depart-

ment of the municipality and the sheriff's department of -

the county in which a person licensed, registered, or com-
missioned under this chapter resides of the conviction of
the person for a Class B misdemeanor or equivalent oi-

fense or a greater offense.

§1702.369. NO REINSTATEMENT AFTER REVOCA-
TION. A revoked license may not be reinstated.

§1702.370. EFFECT OF SUSPENSION; MONITORING
OF EXISTING ALARM CONTRACTS. Subject to expira-
tion of the license under Section 1702.306, a license
holder may continue to monitor under an existing alarm
contract or contract to moenitor under an existing alarm
contract for 30 days after the date of suspension of the
person's license.

§1702.3705. PROHIBITION AGAINST CERTAIN PO-
LITICAL SUBDIVISIONS ACTING AS ALARM SYS-
TEMS COMPANY. (a) Except as provided by Subsection
{b). a political subdivisicn may not offer residential alarm
system sales, service, installation, or monitaring unless it
has been providing monitoring services to residences
within the boundaries of the political subdivision as of
September 1, 1989. Any fee charged by the political sub-
division may not exceed the cost of the menitering.
(b} A political subdivision may; :

(1) offer service, installation, or monitoring for prop-
erty owned by the political subdivision or another political
subdivision;

(2) allow for the response of an alarm or detection de-
vice by a law eniorcement agency or by a law enforce-
ment officer acting in an official capacity;

(3) offer monitoring in connection with a criminal in-
vestigation; or

(4) offer monitoring to a financial institution, as de-
fined by Section 59.301, Finance Code, that requests, in
writing, that the political subdivision provide meonitoring
service to the financial institution.
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{c) The limitations of Subsection (a) do not apply fo a
political subdivision in a county with a population of less
than 80,000 or in a political subdivision where monitoring
is not otherwise provided or avaitable.

§1702.371. CONVICTION OF CERTAIN CRIMES. For
purposes of this chapter, a person is considered to be
convicted of an offense if a court enters a judgment

" against the person for committing an offense under the

laws of this state, another state, or the United States, in-
cluding a conviction:

(1) in which a person is placed on and subsequently
discharged from community supervision;

{(2) that has been set aside or dismissed following
the completion of probation; or

(3) for which a person is pardoned, uniess the par-
don was granted for reasons relating fo a wrongful convic-
tion, ‘

SUBCHAPTER P. PENALTIES AND ENFORCEMENT
PROVISIONS

§1702.381. CIVIL PENALTY. (a) A person who is not i
censed under this chapter, who does not have a license
application pending, and who violates this chapter may be
assessed a civil penalty fo be paid to the state not to ex-
ceed $10,000 for each violation.

{b) A person who contracts with or employs a person
who is required to hold a license, certificate of registration,
or security officer commission under this chapter knowing
that the person does not hold the required license, certifi-
cate, or commission or who otherwise, at the time of con-
tract or employment, is in violation of this chapter may be
assessed a civil penalty to bé paid to the state in an
amount not to exceed $10,000 for each violation.

{c) A civil penalty under this section may be assessed
against a persen on proof that the person has received at
least 30 days' notice of the requirements of this section.

§1702.382. INJUNCTION. (a) An attorney for the de-
partment, the attorney general's office, or any criminal
prosecutor in this state may institute an action against a
person to enjoin a violation by the person of this chapter
or an administrative rule.

(b) An injunction action instituted under this section
does not require an allegation or proof that an adequate
remedy at law does not exist or that substantial or irrepa-
rable damage would result from the continued violation to
sustain an action under this section. A bond is not re-
quired for an injunction action instituted under this section.

§1702.383. ACTION FOR CIVIL PENALTY OR IN-
JUNCTION. if a person has violated a provision of this
chapter for which a penalty is imposed under Section
1702.381, an attorney for the department, the attorney
general's office, or any criminal prosecutor in this state
may institute a civit suit in a Travis County district court or
in a district court in the county in which the violation oc-
curred for injunctive relief under Section 1702.382 or for
assessment and recovery of the civil penalty.

§1702.384. FALSIFICATION OF CERTAIN DOCU-
MENTS; OFFENSE. (a) A person commits an offense if
the person knowingly falsifies fingerprints or photographs
submitted under Section 1702.110.
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(b) An offense under this section is a felony of the third
degree.

§1702.385. NEGLECT BY GUARD DOG COMPANY;
OFFENSE. (a) A license holder commits an offense if the
license holder:

{1) operates a guard dog company; and

{2) fails to provide necessary foad, care, or shelier for
an animal used by the guard dog company.

(b) An offense under this section is a Class A misde-

meanor.

§1702.386. UNAUTHORIZED EMPLOYMENT: OF-
FENSE. (2) A person commits an offense if the person
contracts with or employs a person who is required to hold
a license, registration, cerfificate, or commission under
this chapter knowing that the person does riot hold the re-
quired license, registration, certificate, or commission or
who otherwise, at the time of contract or empioyment, is in
violation of this chapter.

{b) An offense under Subsection {a) is a Class A misde-
meanor.

§1702.3883. UNAUTHORIZED CONTRACT WITH BAIL
BOND SURETY; OFFENSE. (a}) A person commits an
offense if the person contracts with or is employed by a
bail bond surety as defined by Chapter 1704 to sedurs the
appearance of a person who has violated Section 38.10,
Penal Code, unless the person is:

(1} a peace officer;

(2} an individual licensed as a private investigator or
the manager of a licensed investigations company: or

(3) a commissioned security officer employed by a li-
censed guard company. ’

(b) An offense under Subsection (a) is a state Jail felony.

§1702.3867. EXECUTION OF CAPIAS OR ARREST
WARRANT; OFFENSE. (a) A private investigator exscut-
ing a capias or an amest warrant on behalf of a bail bond
surety may not:

{1) enter a residence without the consent of the occu-
pants;

(2) execute the capias or warrant without written au-
thorization from the surety;

(3) wear, carry, or display any uniform, badge, shield,
ar other insignia or emblem that implies that the private in-
vestigator is an employee, officer, or agent of the federal
govemnment, the state, or a political subdivision of the
state; or

{4) notwithstanding Section 9.51, Penal Code, use
deadly force. .

{b} k otwithstanding Subsection (a)(3), a private investi-
gator may display identification that indicates that the per-
son is acting on behalf of a bail bond surety. - '

{c) A private investigator executing a capias or an amrest
warrant on behalf of a bail bond suraty shall immediately
take the person arrested to:

{1) if the arrest is made in the county in which the ca-
pias or warrant was issued:

{A) the county jail for that counsy if
(i} the offense is a Class A or Class B misde-
meanor or a felony; or
(i) the offense is a Class C misdemeanor and
the capias or warrant was issusd by a magistrate of that
county; or

§1702.402. 25

(B) the municipal jail for the appropriate municipal-
ity if the offense is a Class C misdemeanor and the capias
or warrant was issued by a magistrate of the municipality;
or

(2) if the arrest is made in a county other than the
county in which the capias or warrant was issued, the
county jait for the county in which the arrest is made.

(d) A person commits an offense if the person violates
this section. An offense under this section is a state jail
felony.

§1702.387. FAILURE TO SURRENDER CERTAIN DOC-
UMENTS; OFFENSE. (a) A person commits an offense if
the person-fails to surrender or immediately return to the
commission the person's registration, commission, packet
card, or other identification issued to the person by the
commission on notification of a summary suspension or
summary denial under Section 1702.364.

(b) An offense under this section is a Class A misde-
meanor.

§1702.3875. IMPERSONATING SECURITY OFFICER;
OFFENSE. (a) A person commits an offense if the per-
son:

(1) impersonates a commissioned or noncommis-
sioned security officer with the intent to induce another to
submit to the person's pretended authority or to rely on
the person's pretended acts of a security officer; or

{2) knowingly purports to exercise any function that
fequires registration as a noncommissioned security of-
ficer or a security officer commissicn.

(b} An offense under this section is a Class A misde-
meanor,

§1702.388. VIOLATION OF CHAPTER; OFFENSE. (a)
A person commits an offense if the person violates a pro-
vision of this chapter for which a specific criminal penalty
is not prescribed.

(b) An offense under this section is a Class A misde-
meanor, except that the offense is a felony of the third de-
gree if the person has previously been convicted under
this chapter of failing to hold a license, registration, certifi-
cate, or commission that the person is required to hold
under this chapter.

§1702.389. VENUE. An offense under this chapter may
be prosecuted in Travis County or in the county in which
the offense occurred. ’

SUBCHAPTER Q. ADMINISTRATIVE PENALTY

§1702.401. IMPOSITION OF PENALTY. In addition to
any other disciplinary action taken by the department, and
subject to the board's final order in a hearing under this
subchapter, the department may impose an administrative
penalty on a person licensed, commissicned, or regis-
tered under this chapter who violates this chapter or a rule
or order adopted under this chapter.

§1702.402. AMOUNT OF PENALTY. (a) Each day a vi-
olation continues or occurs is a separate violation for pur-
poses of imposing a penally. The amount of each
separate violation may not exceed $500.
(b} The amount of z violation shall be based on;
(1) the seriousness of the violation, including the na-
iure, circumstances, extent, and gravity of the violation:
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: uthonty for & civil penalty 1f while . facmg’ only a steady ‘red signal dlsplayed by an
ectncally operated {raffic-control signal located in the local authority, the vehicle is operated . -
_a;ﬁmolatlon of the instructions of that fraffic- control signal, as specnied ‘by Sectlon 544 OOT(d) o

d,ded by Acts 2007, 80th Leg., ch. 1149, § 1, eff. Sept 1,2007.°

% 707.0021. Impos1t10n of Cwﬁ Penalty on. 0wner of Authorlzed Emergency
' . Yehicle

t““ () In this section, “author:lzed emergency vehicle” has - the meamng ass1gned by Sect‘ton
541 201. .

D) A local authorxty may not nnpose or attempt to nnpose a cnnl penalty under thls ‘
chapter on the owner of an authorized emergency vehicle. . :

= &) This seetion -does not proh1b1t an employer from taking dlsclplmary actlon ~aga1nst an
employee who as the operator of an authorlzed emergency vehlcle operated the vehicle in
vﬂelatlon of a rule or policy of the employer

*Added by Acts 2009, 81t Leg., ch. 802, § 1,.eff Sept. 1, 2009.

‘ 707 003 Installatlon and Operatlon of Photographlc Trafﬁc Slgnal Enforce-

twwin - . . ment System e

s (a) A local authority that unplements a photograpl'uc trafﬁc SIgnal enforcement system
under this chapter may: = - -

(1) contract for the admnustranon and enforcement of the system and

"2y install and operate the’ system or contract for the 1nstallatlon or operatlon of the
system
“-(b) A local authonty ‘that contracts for the aclnnmstratxon .and enforcement of a photo—

jgraphlc traffic signal enforcement system may ; not agree to pay the contractor a specified-
:percentage of, or.dollar amount from, each civil penalty collected. .

%(c) Before metalhng a. photographic traffic signal enforcement syster, at an infersection
zyapproach the local - anthonty shall conduct a traffic. engineering. study of -the approach -to
Jetermine whether, in addition to or'as an alternative to the system, a design change to the

*“—approach or a change in the signalization of the mtersectlon is likely to reduce the number of -
ﬁffed light violations at the intersection.

5‘“ (d): An intersection approach must be selected for the mstellanon of a photographlc traffic :
551gna1 enforcement system hased on traffic volume, the ‘history of accidehts-at the approach,
e, number or frequency of red- light violations at the mtersectmn, and similar -traffic.
Engmeenng and safety criteria, without. regard to the ethmc or socloeconormc charactenstlcs '
yf the area in which the approach is located.

(&) A local amthority shall réport resulfs of the trafﬁc engmeermg study requlred by
‘:Subsectlon {e) to -a citizen advisory committee consisting of one person appointed by each
Hhember of the govermng body of the local authority. The dommittee shall advise the local -
authonty on the installation and operation of a photographm trafﬁc s1gna1 enforcement,

systern established under this chapter

(f) A local authority may not impose a civil penalty under th1s chapter on the owner “of a '
~Hotor vehicle if the loeal authorlty violates-Subsection (b). or (c). :

- {g) The Tocal authority shall inktall signs along ‘each roadway that leads to an mtersectmn
‘2t which a photographic traffic signal enforcement. system is in active use. The signs must be
3t least 100 feet from the intersection .or located according to standards established in the -
"manual adopted by the Texas Transportation. Commission. under Section 5447 001, be easily
.readable to any operator approaclung the intersection, and clearly indicate the presence- of a
‘Iﬁhotographlc monitoring systéin that records violations that may result in-the i 1ssuance of &
? otace of violation and the imposition of a monetary penalty:

: ,éhj A local authorlty or the perscn with which the local authomty contracts for thc

Badministration and’ enforcement of a photog'raplnc traffie signal enforcement system may not

‘.Egpromde information. about a’civil penalty J_mposed under this- chapter toa credzt bureau 28
fined by Section 392. 001 .Finance Code _ L , ,

&a&dded by Agts 2607, 80th Leg, ch. 1149, § 1, eff. Sept i, 2007

‘1:,
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Tltle T -
Hxstorlcal and Statutory Notes . B, a
2007 Legzslatlon I ©o Ghor after the effectrve date [Sept 1 2007] of thJs
Section 9. of Acte 200‘7 80th Leg, ch 1149 - CAek” ST
_ prowdes o - " : LT tan
" “Section 707.003, Transportatlon Code, as added o, o L . A
by this ‘Act, apphes only to': 2 c0ntract énifered mto ‘ Co R '. .

§ 707,004 Report of Acc1dents

(a) In this section,. “department” means the Texas Department of Transportatmn

(b) Before mstalhng a photograpl:uc traffic -sighal enforcement system at an mterseotlon ’
approaeh the local authority shall compile a written report of the number and type of traffic
accidents that have occurred at the mtersectmn for a penod of at least 18 months before the -
date of the report . . ;

(¢) Not later than six months after the date ‘of the mstallatuon of the photograplnc trat‘ﬁ 4
51gnal enforcement ‘system .at the intersection, the local authonty shall ‘provide the:depart: j
ment a copy of the report, required by Subsection (b)..

“ (D) After 1nstallmg a photographic traffic gignial enforcement system at .an mtersectmn" =
. approach, the local authdrity shall monitor anpd annually report to the department the number
and type of traffic accidents at the Intersectich: to. determine whether the system results na l
reductlon in aceldents or.a reductlon in the severity. of accidents. . . N

(e) The report must be in writing in the form preseribed by | the department

(£)- Not later than December 1.of. each. year, the department shall pnbhsh the mformatmn
submitted. by 4 local authority under Subsection (d) .
Added. by Acts 2007 s 80th Leg ch., 1149 §1, eff. Sept 1, 2007.

v

Hlstoncal and Statutory N otes
2007 Leégislation .- -~ { ‘ . added by thig Act apply only to' 8 yea:r begmmng -
" Bection 8- of Acts 2007 B0th Leg, ch. 1149' on or after Januaryl 20087 - . ,
provides: _ )

" “The reporting and pubhcat:on reqw.rements im-
posed by Sectlon 707.004, Transportatlon Code,

§ 707 005. M1n1mum Change Interval . ,
-At an mtersecuon at which a photographic trafﬁc momtormg system isin use, the minimurs |

_ change interval for a steady yellow signal must be estabhshed in accordance with the TeanJ

Manual on Umfor:m Traffic Control Dewces
Added hy Acts 2007 80th, Leg, ch 1149 § 1 eff Sept 1, 2007

§ 707 006 General Survelllance Prohxblted Offense

(a) Adlocal authonty shall operate a photograplnc traffic control- SIgnal enforcement system |
only for: the purpose of detecting a violation or suspected violation of a traffic-control s1gnal

(b) A person.commits an offense if the person yses a photograplnc tra;fﬁc ,s1gnal enforce; |
ment system to produce a reeorded nnage other than m the manner. and for the purpose
specrﬁed by this chaptet.

{¢) An offense under this sectlon isa Class A mlsdemeanor
Added by Acts 2007 SOth Leg,ch 1149 § 1, eff Sept 1, 2007

§ 707, 007 Amount of Civil. Penalty, Late Payment Penalty

CIf a loeal authorlty enacts -an ordinance to enforce. compliance with the fnstrictions of %
traffle—control s1gnal by the imposition of a civil or administrative penalty, the amount: oft,

(1), the civil or admuustrat'Ne penalty may not exeeed $75; and -
@ late payment penalty miay not- exceed $25 _
Added hy Acts 2007 80th Leg ch. 1149 § 1 eff. Sept. I, 2007
- 180 -
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CHAPTER 1148

_ S.B, No, 1119 ' .
IMPLEMENTATION OF A PHOTOGRAPHIC TRAFFIC SIGNAL ENFORCEMENT SYSTEM; - PROVIDING
FOR THE IMPOSITION OF CIVIL PENALTIES AND TO THE USE OF THE MONEY COLLECTED TO

EELP FUKD TRAUMA FACILITIES AND EMERGENCY MEDICAL SERVICES: PROVIDING.-A
CRIMINAL PENALTY

AN ACT : :

relating to the implementation of a photographic traffic signal enforcement sys-

_tem; providing for the imposition of civil penalties and to the use of the money

collected to help fund trauma facilities and emergency medical services; provid-
ing a criminal penalty.

Be it enacted by the Legislature cf. the State of Texas: )
SECTION 1. Subtitle I, Title 7, Transportation Code, is amended by adding
Chapter 707 to read as. follows: .

CHAPTER '707. PHOTOGRAPHIC TRAFFIC SIGNAL ENFORCEMENT SYSTEM
<< TX TRANSE § 707.001 >>
Sec. 707.001, DEFINITIONS, In this chapter:

(1) "Local autherity" has the meaning assigned by Section 541.002.

{2) "Owner of a motor vehicle! means the ownar of a motor wvehicle as shown on
the motor vehicle ragistration records of the Texas Depariment of Transportation

‘ or the znalogous department or agency of another state or country.

{3) "Photographic traffic signal enforcement systen" means a systen that:

(A} consists of a camers system and vehicle sensor installed to exclusively
work in conjunction with an electrically operated traffic-control signal; and

(B} is capable of producirg at least two recorded images that depict the li- '

Copr. © West 2008 NWo Claim to Orig. Govt. Works
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4
cense plate attached te the front or the rear of a motor ‘wvehicle that is not oper-
ated in compliance with the instructions of the traffic-control signal.

td)- "Recorded image" means a photegraphic or digital image that depicts the
front or-the rear of a motor wehicle. .

{8) "Iraffic-comtrol signal"” has the meaaning assigned by Section B41,304.

. : << TX TRANSP § 707.002 >>.
Sec. 707.002., AUTHORITY TO PROVIDE FOR CIVIL PENALTY, 'The governing body of a
local authority by ordinance may implement a photographic traffic signal.enforce-
ment system and provide that the owner of a motor vehicle is liable o the local
authority for a civil penalty if, while facing only a steady red signal displayed
by an electrically operataed traffic-contrel signal located in the local authority,
the wvehicle is operated in violation of the instructions of that traffic-control
signal, as specified by Section 544.007(d).

. . . << TX TRANSP § 707.003 >>
Sec. 707.003. INSTALIATION AND OPERATION QF PHOTQGRAPHIC TRAFFIC SIGNAL ENFORCE-

MENT SYSTEM. (a)} A local suthority that implements a photographic traffic signal
enforcement system under this chapter may: '

(1) contract for the administration and enforcement of the system; ‘and

(2) install and operate the system or contract for the installation or cparation
of the system. . '

(b} A local authority that contracts for the administration and enforcement of a

photographic traffic signal. enforcement system may not agree to pay the. contractor

a specified percentage of, or dollar amount from, each civil penalty collacted.

{c) Before installing a photographic traffic signal enforcement system at an in-
tarsection approach, the logal aunthority shall conduct a traffic enginearing study
of the approach teo determine whether, in addition to or as an alternative to:the
system, a design change to the approach or a change in the signalization of the

intersection is likely tc reduce the number of red light violations at the inter-

section.

{d) An intersection apprcach must be selected for the installation of a rhoto-
graphic traffic signal enforcement system based on traffic volume, the history of
accidents at the approach, the number or fraquency of red light violations at the,
intersection, and similar traffic enginearing ‘and. safety critexia, without regard
to the ethnic or sociosconomic characteristics of the area .in which the approach
is located. ‘ '
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(2) A local authority shall repcrt rasults of the traffic angxneerzng study re-— »
qulred by Subsection () to a citizen advisory commitiee consisting of one person
appointed by each member of the governing body of the local authority. The commit-
teoe shall advise the local authority on the. installaticn and operation of a photo-
graphic traffic signal enforcement system astablished under this chapter.

(£) A local authority may not impose a éivil penélty under this chapter on the
ownar of a motor wvehicle- if the local aunthority violates Subsection (b) or (o).

{g) The local authority shall.install signs along each roadway that leads to an
intersection at which a photographic traffic signal enforcement system is’'in act-
ive usa. The signs must be at least 100 feet from the intersection or located ac-
cording to standards established in the manual adopted by the Texas Transportation
Commission undar Section 544.001, be easily readable to any operator approaching
thé intersection, and clearly indicate the presence of a photographic ménitoring
systen that records violations that may result in the issuance of a notice of vi-
olation and the imposition of a monatarxy penalty.

{h} A local autheority or the person with which the lccal authority contracts for
the adreinistratien and enforcement of a photographic traffic signal enforcement
system may not provide information abdut a civil penalty imposed undexr this
chapter to a credit bureau, as defined by Section 392.001, Finance Code,

N << TX TRANSP § 707.004 >>
Sec. T707.004. REPORT OF ACCIDENTS. (a) In this saction, "department" means the
Texas Department of Transportation. . . . .

{b) Before installing a photographic traffic signal enforcement system at an in-
tersection approach, the local authority shall compile a written report of the
number and type of traffic accidents that have occurred at the intersection for a
period of at least 1B months bafore the date of the report.

(c) Wot later than six months after the date of the installation of the photo-
graphic traffic signal enforcement system at the intersection, the local authority

. shall provide the department a copy of the report required by Subsection (b}.

{d} After installing a photographic traffic -signal enforcement system at an in-
tersection approach, the local authority shall monitor and annually rweport to the
departmant the number and type of traffic accidents at the intersection to determ-
ine whether the system results in a reduction in accidents or a reductiecn in the
severity of accidents.

{e) The report must be in writing in the form prescribad by the department. .

(£} Not later than December 1 of each year, the deparﬁmant shall publish the in-
formation submitted by a logcal authority under Subsection (d).
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T K ' << TX TRANSP § 707 005 .>>

Sec. 707.005. MINIMM CHANGE INTERVAL. At an intersection at which a photograph—
je traffic monitoring system is in use, the minimum change interval for a steady
vellow signal must be established in accordance with the Taxas Manual on Uniform '
Tra.ff:.c Control Devices.

: . << TX TRANSP § 707.0086 >>
Sec, 707.0086. GENERAL SURVEILLANCE PROKIBITED; OFFENSE. {a) A local authority
ghall operate a photugraphic traffic control signal enforcement system only for
‘the purpose of detecting z vioclation or suspacted viclation of a traffic-control
sigrial,

(b) A paerson commits an, offense if the person uses a photographic traffic signal
enforcement system t¢ produce a recorded image othar than in the manner and for
the purpose specified by this chapter. '

' {c) An offense under this section is a Class A nisdemeanor.

<< TX TRENSP § 707.007 >>
Sae. 707.007. AMOUNT OF CIVIL PENWALTY; LATE PAYMENT PENALTY. If a local author-
ity enacts an ordinance to enforce compliance with the instructicns of a traffie-
control signal by the izposition of a ecivil or adm:.n:.strat:.va panalty, the amount
of: - '

(.‘L)< the civil oz" administrative penalty may not exceed $75; and
{(2) a late payment penalty may nobt excead $25.

, - << TX TRANSP § 707.008 >>
Sec. 707,008. DEPCSIT OF REVENUE FROM CERTAIN TRAFFIC PENALTIES. -(a) Not later
than the 60th day after the end of a local authority's fiscal year, after deduct-
ing amounts the local authority is authorized by Subsection (b) to retain, the °
local authority shall:

(1) send 50 percent. of the revenue derived from civil or administrative penal-
ties collected by the local. authority under this section to the comptroller for
deposit to tha credit of the regional tramma account established undar Section
782.002, Haalth and Safety Coda; and

{2) dsposit tha remainder. of the revenue in a special account in the local au-
thority's treasury that may be used only to fund traffic safety programs, includ-
ing pedestrian safety programs, public safety programs, intersection improvemants,
and traffic enforcement.
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{(t) A local authority‘may retain an, amounf necéssary to cover the costs of:

(1) puré¢hasing or leasing eguipment that is part of or used in connection with
the photograph;c traffic signal enforcement. systém in the’ local author;ty, )

(2) installing the photographic traffic signal -enforcement system at 31tes in
tha local authority, including the costs of installing cameras, £lashas, conputer
squipment, loocp sensors, detectors, utility lines, data lines, poles and mounts,
networking equipment, and associated labor costs;

(3) operatlng the photographlc traffic signal enforcement system in the local
authority; including the. costs of creating, distributing, and delivering vielation

. notices, review of violations conducted by employees of the local authority, the

procassing of Fine payments and collections, and the costs associated with admin-
istrative adjudications and appeals; and

(4) maintaining the general upkeep and functioning of the photographic traffic
signal enforcement system.

{c) Chapter 133, Loeal Government Code, applies to fee revenue dascrlhed by Sub-

" section (=) {(1}.

(d) If under Section 133,059, Logal Covernment Code, the comptrollar conducts an
audit of a local zuthority and determines that the leocal authority retained more
than the amounts authorized By this section ¢f fdilad. to deposit amounts as re- .

quired by this section, the comptreller may impose a penalty .on the loecal author~ -

ity equal to twice the amount the local. authorxity:
(1} retained in excess of the amount authorized by this section: or
(2} Failed té deposit as required by this saction.
<< TX TRANSP § 707.009 >>
Sec. 707.009. REQUIRED ORDINANCE PROVISIONS. An ordinance adopted under Section
707.002 nust provide that . a person against whom the local authority sesks to im~
pose a civil penalty is entitled te a hearing and shall:

{1} provide for the period in which the hearing must bes held;

{2) provide for the appointment of a hearing officer with aunthority to adminis-
ter oaths and issue orders. compelllng the attendance of witnesses and the produc—

“tion’ of documents; and

{3) designate the department, agency, or office of the local authority respons-—
ibkle for the enforcement and administration of the ordinance or provide that the
entity with which the local authority contracts under Section .707.003(a) (1) is re-
sponsible for the enfeorcement and administration of the ordinance.
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P << TX TRANSP § 707. 010 >>

Sec. 707 01l0. EFFECT ON OTHER ENFORCEMENT, (a} The implementaticn of a photo-
graphic traffic 51gnal enforcemant system by a local authority undex this chapter
does not! -

(1) praclude the appllcatlon -or enforcement in the local authority of Section

. 544,007{d} ‘in the manner prascrlbed by Chapter 543; or

(2) prohlblt a peace officer from arrasting a violator of HSeation 544,007(d) as
provided by Chapter 543, if the peace officer personally witnessaes the viclation,
or from issuing the v;olatcr a citation and notice to appear as provided hy that

. chapter.

{b} A local authority may not impose a civil penalty wnder this chapter on the
owner of a motor vehicle if the cperator of the vehicle was arrested or isaued =z
citation and notice to appear by a peace officer for the same viclation of Section
544.007(d) recorded by the photographic traffic signal enforcement system.

<< TX TRANSP § 70? 011 >>

- Sac. 707.011. NOTICE OF VIOLATION; CONTENTS. {(a) The impdsition of a civil pen-

alty under this chapter is initiated by the mailing of a notice of violation to
the owner of the motor vehicle against whom the local authority seeks ko impose
the civil penalty.

{b) Not latexr than the 30th day after the date the violation is alleged td have
ocdcurred, the designated depariment, agency, or office of the logal authority oxr
the entity with which the local authority contracts under Section 707.003(a) (1}
shall mail the notlce of violation to the owner at:

(1) the owner's address as shown on the registration records of the Yexas De-
partment of Transportation; or

(2) if the vehicle is registered in =nothar state or country, the owner's ad-

.drass as shown on the motor. vehicle registration records of the department or

agency of the other state or country analogous to the Texas Depariment of Trans-—
portation.

(ci The notice cf vioclation must contain:

(1) a description of the violation alleged;

(2} the location of the intersection where the violaﬁion occurred;
(3) the date and time bf the violatiqn;

{4} the name and address of the ownar of the vehicle involved in‘the viclation;
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(5} the xegistration nunber displayed on the license'plate of the wehicla in-
volved in the wviolation;

(6} a copy of a recorded lmége of the violation limited solely to a depiction of
the area of the registration number displayed on the licenge plate of the vahicle
invelved in the. viclation;

(7) thé amount of the civil penalty for which. the owner is liable;

(38) the number of days the person has in which to pay or contast the n.mpos:.t:.on
of the civil pena.lty and a  statament that the person incurs a late payment penalty
if the wivil penalty is not pa::.d or imposition of tha penalty is not contested
within that par:.od

(9) a statemént that the owmer of the vehicle in the notice of violation may
elect to pay the civil penalty by mail sent to a specified address instead of ap- .
pearing at the time and place of the administrative adijudicakion hearing; and

{10} information that informs the owner of the vehicle named in the nct:.ce of
violation:

(A} of the ownar's r:.ght to contest the :mecs:.t:.on of the c:Lv:r.l penalty aga:l.nst
the person in an administrative adjud:.cat::.on hearing;

. {B)  that imposition of the civil penalty may be contested by submitting a writ-
ten request for an administrative adjudicatiocn hearing befors the expiration of
the parlqd specified under Subdivision (8); and

{C) that failure to pay the civil penalty or to contest lia}Sility for the pan-
alty in .a -timely manner is an admission 6f liability and a waiver of the owner's
right te appeal the :.mpos:.t:.on of the civil penalty.

{d) A notice of viclation is presumed to have bean received on the fiftk day
after the date the notice is mailed.

<< TX TRANSP § 707.012 >>
Sec. T07. 012 AUMISSION OF LIABILITY, A person who fails to pay the civil pen-

_alty or to contest liability for the psnalty in a timely mannex or who requests an

administrative adjudication hearing to contest the imposition of the civil penalty

‘against the person and fails to appear at that hearing is considered to:

{1) admit liability for the full amount of the eivil penalty stated ::.n the noe-
tice of violation mailed to the person; and :

(2} waive the person's right to appe'él the imposition of the civil panalty.

<< TX TRANSE § 707.013 >>
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Sac. 707.013.5ERESUMPTION. {a) It is presumed that the owner of the motor
vehicle committed the violation alleged in the notice of violation mailed to the
parson if the moter vehicle depicted in a photograph or digital image taken by a
photographic traffic 31gnal enforcemant system belongs to the owner of the motor
vehicle. :

{(b) If, at the time of the violation alleged in the notice of wviolation, the mo-
tor wehicle depicted in a photograph or digital image taken by a photographic
traffic signal enfércement szystem was owned by a perscon in the businass of
selling, renting, or leasing motor wvehicles or by a person who was not the person.
named in_ the notice of violation, the prestmption under Subsection (a) is rebutted

.en the presentation of evidence establishing that the wvehicle was at that time:

(1) being test driven by ancother person;.
(2) being rented or leased By the vehicle's owner to another person; or
(3).owned by a person who was not the person named in the notice of wiolation.

(¢} Notwithstanding Secticn 707.014, the prasentation of evidence umnder Subsec-
tion (b} by a person who is in the business of selling, renting, -or leasing motor
vehiclas or did not own the vehicle at the time of the violation must be made by
affidavit, through testimony at the administfative adjudication hearing under Sec-—
tion 707.014, or by a written declaration vnder penalty of perjury. The affidavit
or written declaratlon may be sibmitted by mail to the local authority or the en-
tity with which thae leccal authority contracts under Section 707.003(a) (1}.

(d) If the presumption aestablished by Subsection {2) is rebuttad under Subsection
{b), a civil penalty may not be imposed on the owner of the vahlcle or the parson
named in the notice of violation, as applicable,

(=) If, at the time of the violation alleged in the notice of vielation, the mo-
tor vehicle depicted in the photegraph or digital image taken by the photographic
traffic signal enforcement system was owned by a person in the business of renting
or leasing motor vehicles and the wvehicle was being rented or leased to an indi-
vidu=l, the ownar of the motor wvehicle shall provide to the leocal authority. or the
entity with which the local authority contracts under Section 707.003(a) (1) the
nama =znd address of the individual who was renting or leasing the motor vehicle
depicted in the photograph or digital image and a statement of the peried during

which that individual was ranting or leasing the wvehicle. The owner szhall provide

the information regquired by this subsaction not later than the 30th day after the
date the netice of vieolation is received. If the owner provides the required in-
formation, it is presumed that the individual remting or leasing the motor wehicle
committed the vioclation alleged in the notice.of violation and the local autheority
or contractor may send a notice of wviolation to that individual at the address

Aprovidad bf the owner of the motor véhiglé.
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: . << TX TRANSP § 707.014 >> .
Sec. 707.014. ADMINISTRATIVE ADJUDICATION 'HEARING, {a)} A person who receives =z
notice of violation under this chapter may contest the imposition of the civil
penalty specified in the notice of violation by filing a written request for an
adninistrative adjudication haaring. ' The request for a hearing must be filed on
or before the date specified in the notice of viclation; which may not be earlier
than the 30th day aftar the date the notice of viclation was mailed. -

(b} On raceipt of a timely xreguest for an administrative adjudication hearing,

the local authority shall notify the person of the date and time of the hearing.

{c) A hear:.!,ng off:.cer designated by the governing bedy of the local authority
shall conduct the administrative adjudication hearing.

(d} In an administrative adjudication hearing, the issues must be proven by =z
praponderance of the evidenca,

(€=)) The reliability -of the photographic traffic signal enforcement system used to
produce the recorded image of the motor vehicle. involved in the violation may be
attested to by affidavit of an officer or employee of the local authority or of
the entity with which the local authority contracts under Section 707.003(a) (1)
who is respomsible for inspecting and maintaining the system. .

(£} &n affidavit of an officer or emplovee of the local authority or entity that

. alleges a vioclation based on an inspection of the applicable recorded image is:-

(1) admissible in the admninistrative adjudication hearing and in an appeal under
Section 707.016; =and

{2) evidence of the facks contained in the affidavit.

(g) At the conclusion of the administrative adjudication hearing, the hearing of-
fieer shall enter a finding of liability for the civil penalty or a finding of no
liability for the civil penalty., A finding under this subsect:x.on must be in writ- -
ing and be s:.gned and ‘dated by the hearing off:l.c:er

(h) & finding of liakdility for a civil penalty must specify the amount of the
civil penalty for which the person is liable. If the hearing officer enters a.

" finding of no liability, a civil penalty for the wviolation may not be imposed

aga:.nst the person.

(1} A finding of lJ.ab::.l:.l.ty oxr a finding of no ln.abzl:.ty entered under this gsec-
tion may*

{1} be filed with the clerk or secretary of the local authority or with a person
designated by the governing body of the local authority; and
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{2} be recorded on microfilm or microfiche or us;ng data process;ng technlques

<< TX TRANSP § 707.0G15 >?

Sec. 707.015. UNTIMELY REQUEST FOR ADMINISTRATIVE ADJUDICATION HEARING. Notwith-

standing .any other provision of this chapter,  a person who receives a notice of
violation under this chapter and who fails to timely pay the amcunt of the civil
penalty or fails to timely requast an administrative adjudication hearing is en-
titled to an administrative adjudication hearing if:

(1} the person submits a written reguest for the hearing to the designated heaxr-—
ing officer, accompanied by an affidavit that attests to the date on which the
person received the notice of violatiecn; and

{2} the written regquest and affidavit are sﬁbmitted to the hearing officer with-
in the same number of days after the date the person received the notice of wviola-
tion as specified. under Section 707.011(c) (8).

. : << TX TRANSP § 707.01l6é >>
Sec. 707.016. APPEAL. (z) The owner of a motor vehicle determined by a hearing
ocfficar to be liable for a2 civil penalty may appeal that determination to a judge
by £filing an appeal petition with the clerk of the gourt., The petition must be
filed with:

(1) a justlce gourt of the county in which the 1ocal authority is located; or

{2) if the loecal authority is a munzczpallty, the municipal court of the nmuni-
cipality.

{b) The petition must be:

(1}. £iled before the 3lst day after the date on which the administrative adju-
dication hearing officer entered the finding of llablllty for the civil penalty:
and .

(2) acconpanied by paymernt of the costs required by law for the court.

(c) The court clerk shall schedule 2z hearing and notify the owner of the motdr
vehicle and the appropriate department, agency, or office of the local authority
of the date, tlme, and place of the hearing.

(d}. An appeal’ stays enfcrcament and collection of the civil penalty imposed
against the owner of the motor vehicle., The ownexr shall file a notarized state-

ment of personal financial obligation to parfect the cwner’'s appeal.

(2) &An appeal-under this section.shall be determined by the court by txial de nove.
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; ' << TX TRANSP § 707.017 >>
Sec. 707.017. ENFORCEMENT. 3If the owner of & motor vehicle is delinquent in the
payment of a civil penalty imposed under this chapter, the county assessor-col-
lector or the Texss Department of Transportation may refuse to register a motor

vehicle alleged-to have been involved in the violatien.

<< TX TRANSP? § 707.018 >>
Sec. 707.018. IMPOSITION OF CIVIL PENALTY NOT A CONVICTION. The 1mpos;t10n of a

civil penalty under this chapter is not a conviction and may not be considered =
gonviction for any purpose.

<< TX TRANSP § 707.019 >>
Sec, 707.018. FAILURE 'TO PAY CIVIL PENALTY. (a) If the .owvner of the nmotor

vehicle fails to timely pay the amount of the ClVll penalty imposed against the
owner: . :

(1),an arrest warrant may not be issued for the owﬁer; and

(2) the impesition of the civil penalty may not be recorded on the owner's driv-
ing record.

(b} Notxca of Subsection {a) must be inecleded in the notige of violation requlred
by Section 707.011(c}.

SECTION 2. Subsection (a), Section "27.031, Government Code, . is amended to read
as follows:

<< TX GOVT § 27.031 »>>
(a) In addition to the jurisdiction and powers provided by the constltutlon and
other law, the justice court has orlglnal jurisdiction of:

(1) civil matters in which exclusive jurisdiction is not in the district or

. county court and ln which the amount in controversy is not more than $5,000, ex-

clugive of interest;
{2) cases of forcible entry and detainér; ereret

(3) foreclesure of mortgages and enforcement of liens on personal property in

cases in which the amount in controversy is otherwise within the justice court's
“Jurisdiction; and .

{4) cases arising.under Chapter 707, Transportatzon Ccde, outside a municipal-
ity's territorial 11m1ts '
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SECTION 3. Section 28. 003, Government Code, lS amended by addlng Subsection (g)
to read as follows'

<< T¥X GOVT § 28.003 >> -
{g) A municipal court, including a mun;c;pal court of raserd, shall have exclus-
ive appellate jurisdiction within the municipality's terr;torlal limits in a casa
arising under Chapter 707, Iransportation Code.

SECTION 4. Section- 133.004,. Local Government Code, is amended to read as fol-
lows: . .

. << TX LOCBL GOVT § 133.004, >> ‘
Sec, 133.004. CIVIL FEES. This chapter applies to the following civil fees:

{1). the consolldated fee on filing in district court 1mposed under Secticn
133.151;

{2} the filing fee in district.court for basic civil legal servmces for indi-
gents inposed under Sectieon 133,152; ‘

(3} the filing fee in courts other than district court for basic c1v11 legal

.services for indigents impesed under Sectlon 133.153;

" (4) the f£filing fees for the judicial fund imposed in certain statutory county
courts under Section 51.702, Government Code;.

{5) the filing fees for tﬁe'judicial fund imposed in certzin count& courts unger
Section 51.703, Government Code; '

(6) the filing fees for the judicial fund imposed in certain statutory probate
courts under Sectien 51.704, Government Code;

(7) fees collected under Section 118.015;

(8) maxxiage llcense fees for the family trust fund collected under Section
118.018; .

{3) marriage license or declaration of informal marriage fees for the child ab-
use and neglect prevention trust fund account colleoted under Section<118.022; wrrd

{(10) the f£filing fee for the judicizl fund imposed in distriet court, statutory
county court, and county court under Section 133.154; and

{(11) the portion of the civil or administrative penalty described by Saction
707.008 {a) (1), Transportation Coda, imposed by a local authority to enforce com-
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Pliance with the instiuctions of a traffic-control signal.

SECTION 5. Subtitle B, Title 9, Health and Safefy Code, is amended by adding

. _Chapter 782 to read as follows:

CHAPIER 7B2. REGIONBL EMERGENCY MEDICAL SERVICES
. £< TX HEALTH & § § 782.001 >>
Sec. 782.001. DEFINITIONS. In this chapter:

(1) "Commission" means the Heilth and Human Services Commission.

{2} "Commissioner™ ‘means the executive commissioner- of tha Health and Human Ser-
vices Comm;sslon.

<< TZ HEALTH & 5 § 782.002 >>
Sec., 782.002, REGIONAL TRAUMA ACCOUNT, {2) The regicnal trauma account is cre-
ated as a dedicated account in the general revenue fund of the state treasury.
Money in the account may be appropriated’ only to the commission to make distribu-
tions as provlded by .Saction. 782,003, :

{b) The account is composed of money deposited to the credit of the accoﬁnt under
Section 707,008, Transpertation Code, and the earnings of the account.

{c) Sections 403,095 and 404.071, Government Code, do not apply to the account.

<< TX HEALTR & § § 7EBZ.003 >> ‘
Sac. 782 003. PAYMENTS FROM THE REGIONAL TRAUMA ACCOQUNT. (a) The conmissioner
shall uge money appropriated from the regicnal trauma account established under
Section 782.002 to fund uncompensated care of designated trauma Ffacilities and
county and regional emergency medical services loecated in the area served by the
trauma sexvice area regional advisory council that serves the local authorlty sub-
mitting money under Section 707.008, Transportation Code,

'(b) In any fisecal year, the commissioner shzll use:

{1} 96 percent of the money appropriated from the account to fund a porticon of
the uncompensated traumz care provided at facilities designated as state trauma
facilities by the Department of State Health Servicas,

(2) two percent of the money appropr;atad from the account for county and re-
g;onal energency medical servxcas,

(3} one percent of the'mcney‘appropriated from the account for distributicdn to.
the 22 trauma service area regional advisory councils; and
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(4) one pefcent of the money appropriated from the account;ﬁo fund administrat-
ive costs of the compission,

{c} The money under Subsection (b) shall be distributed in proportion to the
amcunt deposited to the account from the loecal zmuthority. i
<< Note: TX TRANSP § 707.008 >>
. << Note: TX HEALTH & § § 792.002 >> ) ‘

SECTION 6. 3ecticr 707.00B, Transportation Code, as added by this Act; and Sec-
ticn 782.002, Health and Safety Code, as added by this Act, apply tc revenue re-—
ceived by a local autherity unit of this state from the imposition of a civil or
administrative penalty on or after the effective date of this Act, regardless of

. whether the penalty was imposed before, on, or =fter the effective date of this
Act, . : '

’ ' << Note: TX HEALTH & S § 782.001 >>
SECTION 7. Not later than Decembsr 1, 2007, the executive commissioner of the

Health and Human Services Commission shall adopt rules to implement Chapter 782,
Health and Safety Code, as added by this Act. ‘

. << Note: TX TRANSP § 707.004 >>
SECTION 8. The reporting and publication recuirements imposed by Section

. 707.004, Transportation Code, as added by this Act, apply only to & year beginning
on or after Janwary 1, 2008. : :

Lect September 1, 2007. -

Passed the ‘Senate on April 3, 2007: Yeas 28, Nays 2; May 24, 2007, Senate re-
fused to concur in House amendments and reguested appointment of Conference Com-
mittee; May 26, 2007, House granted request of the Senate; May 27, 2007, Senate
adopted Conference Committee Repert by the following vote: Yeas 28, Nays 2;
passed the House, with amendments, on May 16, 2007: Yeas 136, Nays 12, two
bresent not wvoting; May 26, 2007, House granted request of the Senate for ap-
pointment of Conference Committee; May 27, 2007, House adopted Conference Commit-
tee Report by the following vwobte: Yeas 125, Ways 18, two present not voting.

Approved June 13, 2007.
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CHAPTER 392. DEBT COLLECTION -
SUBCHAPTER A. GENERAL PROVISIONS

Section
392.001. Definitions.
[Sections 392.002 to 392.100 reserved for expansxon]

SUBCHAPTER B. SURETY BOND

392.101. Bond Reqmrement
1392.102. Claim Against Bond.
o [Sections 392.103 to 392.200 reserved for expansion]

SUBCHAPTER C. INFORMATION IN FILES OF
CREDIT BUREAU OR DEBT COLLECTOR

392.201. Report to Consumer.
392.202: Correction of Third—party Debt Collector’s or Credit Bureau's Files.
[Sectiéns 392.203 to 392.300 reserved for expansmn] '

SUBCHAPTER D. PROHIBITED DEBT COLLECTION METHODS

392.301. Threats or Coercion.
392.302. Harassment; Abuse. :
392.303. Unfair or Unconscionable Means.
392.304. Fraudulent, Deceptive, or Misleading Representations.
392.305. Deceptive Use of Credit Bureau Name.
392.306.- Use of Independent Debt Collector.
[Sections 392 307 to 392.400 reserved for expansmn]

QUBCHAPTER E. DEFENSE ‘CRIMINAL PENALTY AND CIVIL REMEDIES

392.401. Bona Fide Error.

392.402. Criminal Penalty.

392.403. Civil Remedies.

392.404. Remedies Under Other Law.

Law Revlew and Journal Commentarles

Coercive collection and exempt property in Texas Debt Collection Practices Act: Relief
Texas. Roy Ryden Anderson 13 Hous.LRev. for harassed debtor? William R. Crow, Ir, 8 .
84 (1975). St.Mary's L.J. 773 (1977).

Procedural: due process ' 10 Hous.L.Rev. 880 Usury implicatioris of front-end interest in
(1973). " advance. 29 Sw.L.J. 748 (1975).

United States Code Annotated
Debt collection practices, see 15 U.S.C.A. §1692 et seq.

' SUBCHAPTER A. GENERAL PROVISIONS

§ 392. 001 Definitions -

In this chapter

(1) “Consumer means an individual who has a consumer debt
446



PEBT COLEECTION = §392.001
Ch. 392 . o

(2) “Consumer debt” means an-'Obligétion,l or an alleged obligation, pri-
marily for personal, family, or household purposes and arising from a.

- transaction or alleged transaction. -

(3) “Creditor” means a party, other than a consumer, 10 a transaction or

" alleged transaction involving one or more consumers.

(4) “Credit bureau” means a person who, for .compensation, gathers,.
records, and disseminates information relating to the creditworthiness, finan-

' cial responsibility, and paying habits of, and similar information regarding, a

persori for the purpose of furnishing that informéﬁon to another person.

(5) “Debt collection” means an actioﬁ, conduct, or practice in collecting,
or in soliciting for collection, consumer debts that are due or alleged to be
due a creditor. S o '

(6) “Debt collector”” means a person who directly or indirectly engages in

_ debt collection and includes a person who sells or offers to sell forms

represented to be a collection system, device, or scheme intended to be used
to collect consumer debts. ' ! '

(7) “Third-party debt collector” means a debt collector, as defined by 15

U.S.C. Section 1692a(6), but does not include an attorney collecting a debt as

an attorney on behalf of and in the name of a client unless the attorney has .

" ‘nonattorney employees who:

(A) are regularly engaged to solicit debts for collection; or

(B) regularly make contact with debtors for the purpose of collection, or . |

.adjustmoent of debts.

Acts 1997, 75th Leg., ch. 1008, § 1, eff. Sept. 1, 1997. Amended by Acts 1999, 76th
Leg., ch. 62, § 7.42, eff. Sept. 1, 1999.
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Revisor’s Note -

(1) The revised law omits the definition of “consumer transaction” contained

' in V.A.C.S. Article 5069-1 1:0'1(e) because the substance of that term is included

in the definition of “‘consumer debt.”

(2) The revised law omits the definition of “person” contained in V.A.C.S.

~ Article 5069-11.01(g) because it is substantively identical to the definition

provided by Section 311.005(2), Government Code (Code’ Construction -Act),
"-applicable to the revised law. The omitted law reads:

1

...+ (g) “Person’” means individual, corporation, trust, partnership,-incorporat-

. ed or unincorporated association, or any other legal entity.

.. Historical and Statutory Notes

Acts 1999, 76th Leg., ch. 62, to more accu-  Acts 1993, 73rd Leg., ch. 788, § L.

rately reflect the source law from which this . Acts 1993, 73rd Leg., ch. 813, §1. -

section was derived, in subd. (7), in the intro- Vernon’s Anp.Civ.St. arts. 5069-11.01(a) to

ductory language, substituted ‘‘does not in- . _ 3G
clude’” for “includes”, and “unless” for “if”. @, (&); 5069-11.07A0, (). .

Prior Laws: ‘.

"Acts 1973, 63xd Leg., p. 1513, ch. 547, § 1.
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